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Sir: In response to your request, I have the honor to report upon 
the following questions of law: 

1. Have the territorial boundaries of the United States been ex- 
tended to embrace the islands of the Philippine Arcbipela^, the island 
of Guam, and the island of Puerto Rico? 

2. Arc said islands and their inhabitants bound and benefited, pnvi- 
le^anl and conditioned by the provisions of the Constitution of the 
United States? 

3. Has the Congress of the United States jurisdiction to legislate 
for said islands and their inhabitants? 

4. Must sueh legislation conform to the constitutional requirements 
regarding territory within the boundaries of the United States and 

citizens domiciled therein ? 

The power to extend or contract the ttn'ritorial boundaries of the 
United States is \ ostod in the political branch of our Government, to- 
wit, the two Houses of Congress actino- with the appi'oval of the 
Executive. It is not to be exercised by the President, either as Chief 
Executive or as commander in chief of the military forces. The 
territorial boundaries of the United States do not advance with its 
successful armies nor retire before an invading foe. 
Fletning et al. v. Page^ 9 How. (U. S.), 603. 
Ihvf'^d States v. Rwe, 4 Wheat. (U. S.), 246. 

The United States derives the right to acquire territory from the 
filet that it is a nation; to speak more definitely, a sovereign nation. 
Such a nation has an inherent right to acquire territory, similar to the 
inherent rigiit of a person to acquire pioperty. 

American Lw. Co. v. Canter^ 1 Peters, 542. 
Mormon Ch urch v. United States^ 136 U. S., 1, 42. 

In fact, the territory, i. e., the stretch of country, Avhen acquired 
by conquest, treaty, or di<<'overy, is at tirst a possession appertaining 
or property bcloniriug to tiie United States. The subsequent erection 
therein of a political entity or go\ ci muent, whether State or Territo- 
rial, and the oestowal of citizenship upon the inhabitants are acts of 
grace on the part of the new owner or sovereign. Such acts of giuce 
are sometimes stipulated for with the fomer sovereign, as was the case 
in the instances of Louisiana and Upper California, or omitted, as in 
the instance of the islands lately surrendered by Spain. 

The opportunity to extend the boundaries of the United Stat(^s may 
be afforded Congress by the successful con(Uict of a war by the Execu- 
tive as the Commander in Chief of the Army and Navy, as in the war 
with Mexico; or by diplomatic negotiations, as in the instance of 
Louisiana; or by the proffer of the constituted authorities of the terri- 
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tory, as of Texas and the Hawaiian Islands, or by discovery, as of the 
Nava^isa Island; or by prior and long-continued occupation, as of 

Oroffon. 

Th(> oDpurtunity ix^ng- aftorded Contrress, that body aot>; as ifj^ dis- 
ei( tioii aetoniiiiios. Ir may accept or reject as it sees "fit. It was only 
after .Htn eiul yeai*s of deliberation that Congress completed the transfer 
of the Floridas, and utterly- rejected the proffer of Santo Domingo. 

Congress, having determinea to accept the proffer of territory, may 
follow one of several procedures. In tne instance of Texas the course 
pumied was to incorporate the existing State in the Union upon a 
footing- of equality with tbo othoi* States thoioof. In the instance of 
the^ Hawaiian Islands the right was exerc iscMi l)y passing a joint reso- 
lution. In otlier instances the acquisition of territory was made by 
means of treaties duly negotiated and thereafter ratitied by the Senate, 
approved by the Executive, an exchange of ratifications had and pro- 
clamation made, whereby the United States became bound and its 
national honor pledged to carry out the stipulations of the treaty. But 
in many respects a treaty is not self-operatingf. 

It frequently happc^ns that a treaty stipulates for that \N hich can only 
be accomplished by Congressional enactment; in which case, Cong-ress, 
i. e., the Senate and the House of Representatives, must exercise the 
powers of legislation in regard thereto, before such stipulation is 
r effective. The ratification of a treaty by the Senate ereatea a contract 
but does not execute it. When a treaty requires legtslatdve enactments 
before it can become operative it will take effect as a national compact, 
on being proclaimed, but it can not become operative as to the particu- 
lar engagements until the requisite legislation has taken place. 

Foster et al v. JVeihn?^, 2 Peters, 253, 314-5. 
United /States v. Armiand/A t> Peters, 691, 734-735. 
Op. Atty.-Gen., Vol. Ck p. 750. Also Id., p. 296. 

The treaty with Great Britain, London, 1794, negotiated by Jay, 
during Washington's Administration, was the first conchided with a 
foi-eion power by the United States under its ])reseiit form of govern- 
ment. After its ratification this treaty wa.s connnunieated to Congress 
for the information and guidance of that body in preparing the legis- 
lation necessarj' to render the treaty effective. The House of Repre- 
sentatives took the position that the assent of that body was necessary 
to the validity oi a treaty. This was controverted b}*^ Pi-esident Wash- 
ington, and receded from by the House. (Annals, first session, Fourth 
Ccmgress, p. 759-772.) SuV)seqnently a resolution was introduced in 
the House that provision for rendering tlie treaty effective should be 
made by law duly enacted. This> gave rise to an aniniated debate, but 
the resolution passed b}* a vote of 51 to 48. (Aunal.s, tirst session. 
Fourth Congress, 940.) 

This question was aliso discussed in connection with the legislation 
for carrying into effect the treaty relating to the purchase of Louisi- 
ana. (Annals, Ist sess. 8th Cong.) 

In 1816 the Senate passed an act to carry into effect the commercial 
convention of 1S15 with (ji'eat Britain. The act provided that so much 
of an}^ existing act as might be contrarv to the provisions of the con- 
vention should cease to be of force and effect. The House passed an 
act, in several sections, enacting the provisions of the treaty. 

Each body refused to recede. The Senate claimed that the treaty was 
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opemtive of itself, and therefore the act should be declaratory only. 

Tiio House in.^isted that legislation was necessary to carry it into ortVct. 
A conference connnittee a^rrccd upon a bill which was tlicii enacted. 
(3 U. S. Stat. L., ^55.) The principle upon which an agreeineut was 
reached was reported to the ffonse as follows: 

Your committee understood the committee of the Senate to admit the principle 
contended lor bv the House that white some treaties misht not reqoire, otnera may 

require lc,tjri>latfvt' i»n»visi(>ii to carry tlu-iii into rffci-t; that the dcciHioti of thf fpiois- 
tion how far such provision was necessary must be founded upon the pecuhai' char- 
acter of the treaty itself. (Aimals, Ist sess. 14th Conjr., 36.) 

The subjoct was aii'ain ])oforc ('onu-rcss when th(^ bill malting appro- 
priations for the purchase of Alaska was under consideration (1. 2, 3, 
4, and 5, Globe, 2d sess. 40th Cong.), and was disposed of by the 
House accepting' from a conference committee a preamble reciting 
that the sti|)ulation9 of the treaty that the United States shall accept 
of such cession * * * ^an not be carried into full force and effect 1 
except by lej^islation, to which the consent of both Houses of Con-_ 
gress is necessary." (15 U. S. Stat. 198.) ~ 

The report of the conference connnittee was adopted l>y the Senate 
and Hou.sc of Kcprcsentati\ cs. and thereby Congress declares that the 
cession of territory to the United States must be effected by lc^i.sla- ^ 
tive enactment; that is, the assent of both Houses of Congress must ^ 
be secured. 

At the time the Constitution was adopted l>y the thirteen original 
States man}' of them claimed to own unoccupied territory-, in some 
cases entirely detached from the State itself. These claims were in 
somt* instances contlictinL:-. Seveml States elaiiued authority o\ ei- the 
.same area. The ownersliipof these western lands l)y indiviflnal States 
W'OS distasteful to those States which did not share therein, mainlv on 
the ground that the resources of the General Government^ to which all 
contributed, wei taxed for the protection and development of said 
regions, while the advantages inured to the benefit of but a few. On 
this ground sovei*al of the States refused to ratify the Con.stitution 
until this matter had been settled by the cession of these tracts to the 
General Government. 

Moved by these arguments and by the consideration that the contlict 
of claims was pregnant with serious difficulties. Congress, by resolution 
of October 30, 1779, requested several of the States to forbear settling 
or issuing warrants or - ints for said lands. This was transmitted to 
the difTerent States. The several States claiming to own said lands 
responded to this request by transfers of the territoiy so claimed to 
the General (jovernment. The iir.st transfc]- was made by the State of 
New York, on March 1, 1781, and the la^t by the Stiite of Georgia, 
Api il 24, 1602. A single instance will serve to show the course pur- 
sued. The general assembly of the State of North Carolina passed an 
act entitled "An act for the purpose of ceding to the United States of 
America certain western lands tnerein desi i ibed." 

Pursuant to the authority created by said act Samuel Johnston and 
Benjamin Hawkins, at that timc^ United States Senators from North 
Carolina, executed a deed of ce.ssion of said lands to the United States 
and presented the sain(^ to the Senate of the United States. There- 
upon the Senate and Hoase of Representatives passed '*An act to 
accept a cession of the claims of tne State of North Carolina to a 
certain district of western territorj This act recited that "a deed 
of cession having been executed^ and in the Senate offered for accept- 
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ancc to the Tnited State'^ of the cUiinis of the State of North Carolina, 
to a disti iet of t.erritoiy therein described, which deed is iu the words- 
following * ♦ » ' * 

*'Be if cu'U'ti'd hij thr Sninfc <nnf Jlonxr nf Repres<P)Utitivt'i^ nffhf f'nnt'if Sftifi'>< of Anwriou 
in Couffref.t <t)(xftiif)lftj, Tliiit .-^aid deml be, and the .«uuk' liert'l)) , urLei>tc'd. 

Approved. April 2. 1700. (1 V. S. Stat., chap. 0. pp. lot), lO!>.) 

It would seem that if Con^res.-i^ional legi.'ijlation were ne<*essary to 
complete the incorporation of territory into the United States upon 
transfer from one of its component S.tateSvSuch Congressional action 
would be equally necessary where a transfer is from a foreign State. 

That it is necessary to secure the assent of Congress in order that 
the territorial boundaries of the United States may be extended to 
include the islands ceded hy the late treaty of peace with Spain (Paris, 
ISOS). and that said treaty does not attempt to make sucn extension 
is made plain bv u comparison of said treaty with other treatie.s of 
cession to. the iTnited "States and the ^rocediire followed in regard 
thereto. . , ' " " • 

The treaty for the cession of Louisiana contained the following 
8tipuktio«s (8 U. S*.' Stats. 200-202^^^ ' . • . - 

The First Consul of the French Republic, desirnig to <;ive \o the United States a 
strong proof of his friendship, doth hereby cede to the IJnited States, in the name 
of the French Republic, forever and in full sovereignty, the said territory, with all 
ite rights and appurtenances*. * * * 

The inhabitant.'^ of the cede<l teri'itory shall be incorporated in the T^nion of the 
United States, an<l admitted as soon a« possible, atx-onliu^ to the principles of the 
Federal Constitution, to the enjoyment of all the rights, affvantajie.s, and immunities 
of citizens of the United States; and in the meantinie they s^hali l>e maintained and 
protected in the free eiijoyuient of their liberty, property, ajid the religion tiiey 
profeaa. 

(ArtidealandS, Tieaty with.B>imjce, 1803.) . i . - , . 

The treaty of amit3\ settlement, and limits between the United 
States and Spain (18X9), whereby was confirmed. tlK> title of the United 

States to the expanse of conntiy known as East and ^^'est Florida, 
contains the following stipulations (b U. S. Stat., pp. 254 and 2d|i>) : 

Art. 2. His Catholic Majej^ty cede? to the T'nited States, In full property and 
eovereignty, all the territories which belong to him situatetl to the eastward of the 
MisedfiOTppi, know'n hy the name of East and West Florida. * * ' * , . 

Art. 6. The inhabitants of the territories which His Catholic "Majesty cedes to the 
United States bv this treaty «Aa2^ be incorporated in the Union of tJie United States, 
as soon as may f>e oon^Ment witli' the pnnciplea.iof the Fed«nu Constitiition, and 
admitted to the enjoymentotall the priyilefl»8,:rigih$B, aiidJauiMmitiefs.pf the ^Mwens 
of the United States. ' 

In the treaty of 1848, wherel\y Mexico relinquished the expanse of 
country known as U])j)er C^alifornia and New Mexico, resort was had 
to the simple plan of dosix/zuftnif/ tin- northcni hntuKJnr}/ v f tJic 2£tX(can 
Repuhllc. The reason for tliis was that the United i^tates )tpok the 
position that, having taken ai^d occnpied 'the capital p€ the Mexican 
xtepubiic, its title was perfected by complete conquest^ not only of 
Upper CSalifornia and Jsew Mexico, biit. of the entire Republic, and 
the question to be determined was how much should be restored by 
the United States, not how nuich should he ceded by Mexico. Beings 
viuiquishod, Mexico was oblio-ed to assent to the proposition, and hence 
the adoption of the plan followed. The treaty contained the following 
stipulation (9 U. S. Stat.. 930): ' " ' ' ' ' . 

Abt. 9. The Mexicans who, in the territories aforesaid, shall notp^-eserve the char- 
acter of citizens of the lAexicaQ, Republic, ooniforauibly with what ii 'stipulated in the 
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precedios article, shall be incorporated into the Union of Unit^^ St$itQ% aivl be 
admittea at the proper time (to be judged of bv the Congress oltlieXX^itea Stoles) 
to the enjoyment ot all the tights of dtizens oz the United States, aooord&ig'ttf the 

principles of the Constitution. 

Tho treaty with Mexico (1S53), whereby the United States a(^qnired 
the territory known ns the Gadsden Purchase." wns, primarily, a 
ytipuhition as to boundaiy. Aiticle 1 provided ioUows (10 iJ. S. 
Stat8., 1032): ■ ■ • •• 

The Mexican Bepublic agrees to designate the following as her true limits with the 
United States fair lihefotufe:'-- • ' 

Then follows an exact description of the location of the boundary 
line and how, ^h^ same shaU sj:jiTeyed and marl^ed. Said article 
continues: 

liie dividing line thus established .'^hall, in all time, be faithfully respected by the 
two Ciovernmei^ without any variation therein, unless of the express and fre^ji^n- 
con?Jeiit of the two, eiven in confonnity to the Iprinciples of the law of nations kn^ 
in m;c*ordance with the constitution of each country, respectively. 

The treaty with Russia (1867) wherebj'^ the United States acquired 
title to Alaska,, iM>iitain8 the .followiiig stipulation {X6 U. S. 3tat, 539, 

641, 542): ' ' ■ ' . • ' 

Art. 1. His Majesty the Emperor of all the Russias agrees to cede to tho United 
States * * * all the terri/ory and dominion now posseted by his said Majesty on 
the continent of America and in tho adjacent iHlands^ the Sftme being contained wuhin 
the geographical limits herein set forth, to wit : 

Art. 2. In the cetssion of territory and dominion made hy^ the preceding article are 
included the rights of property of all ptiblic lots, * ♦ '* which are not priyate 
intHvidual property-. 

Art. 3. The inhabitants of the ceded territory * * * gliall be admitted to the 
enjoyment of all the rights, advantages, and immtinitieB of citiaens of the United 
Stotss. * * * , . 

Wlit 'was accomplished by aiiicle 1 of the treaty' ceding Alaska^ 
upon the treaty being ratified and exchanged, is statecl by Dawson. J., 
as follows (29 Fed. Bep., 206): 

Upon atke ratification by the President of the United States, by and \yitli the advice 
and consent of tlie St'nate, on the one part, and on the other by His Majesty the 
Emperor of all the Hussiaa, and an exchange of those ratifications * * * the title 
of the $0U in Alaska v^ted in l^e United Sttftes.- ' - * 

IMed States v. Nelsmi, 29 Fed. liep., 202, 205. 

The expression '*the title of the soil" as here used means the right 
of the sovei ejgn or otju^j)uhUcim^ not the right of a proprietor Or of 
jvspHmtum, ' •/ ' • 

The extension of the boundaries of the United States to incltide the 
Hawaiian Islands was acc^omplished by diplomatic negotiations, con- 
summated by tho pa.ssage by the Senate nnd House of Representatives 
and approval by the President of a joint resolution reciting (30 U. S. 
Stat, 750)— ' ■ ' • • - ' 

That said cession is accepted, ra,ti(ied, and confirmed, and. that the said Hawaiian 
Islandis and their dependencies be, and they toe hereby, immxtd oB a pad, of iHe 
tenriiofy of the Vnitai JsUttet-kad are 8iib|ect to tisie soVerngn doininiDh thereof. 

It \voidd be a work of supererogation to follow in detail the numer- 
ous acts of Congress whereby the various, provinons of these sevei'al 
treaties were carried into execution and the boundaries of the United 
States extended to include the territory. to. which the treaties related. 
In eacli instance, however, it was accomplished by something more 
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than entering into a ti-eat^ , although the nianifest purpose and intent of 
the aoqtdsition were to include such territory within our boundaries 
and such action was plainly contemplated in uie treaties. 

The stipulations of the treaty with France (Louisiana purchase, 
1803) were made eifective in and upon the United States by two acts 
of Congress. One was "'An act to enabh^ the President of the United 
States to take ])osscssi()n of the territoiics ceded by France to the 
United States by the treaty conchided at Paris on the thirtieth day 
of April last; and for the tenipomry government thereof,'' approved 
Oct. 31, 1803. (2 U. S. Stots., 245.) 

The other was ^^An act authorizing the creation of a stock, to the 
amount oi eleven millions two luindred and fifty thousand dollars, for 
the purpose of mrrt/hn/ rnfo efffcf the convention of the thirtieth of 
April, 1803, between the United Stat(»s of America and the French 
ReDul>lic. * * appro\'ed Nov. 10, 1803. (2 U. S. Stats., 245.) 

The act of October 31. 1803. was as follows: 

Be it emtcted by tlie tSenaie and Jlouae of Representatives oj the United Slates of America 
m Qmgrm (mtmUedy That the President oi the United* States be, and he is hereby, 

authorized to take jx^f^st ssioii of and ocfUj)y the territory <'ede<l by France to the 
United States by the treaty concluded at Paris on the thirtieth day of Ai)ril last 
between the two nations; and that he may for that purpone, and in order to maintain 
in the said territories the autliority of the United States, employ any port of the 
Army and Navy <>t" the T'nited States, and of the fore(^ anthonzen by an aet passed 
the third day ot ^laii li Ia.st, intituled "An act directing a delac;hment from the militia 
of the United States, and for erecting certain arsenals," which he may deem neces- 
sary; and so much of tlic sum appropriated for the pur[)ose of carrying this act into 
effect to be applied under the direction of the President of the United States. 

8bc. 2. Ana he It fvrtkef enaefed, That until the expiration of the present se^ion 
f)f Congress, unles? provision for tlie temporary government of the said territories be 
sooner made by Congress, all the military, civil, and judicial powers, exercised hy the 
officers of the existing government of the same, shall be vested in such person and 
persons, and shall ]je exercised in such manner, as the President of the United States 
shall direct for maintaining and protecting the inliabitants of Louisiana in the free 
enjoyment of their lilx-rty, property, and religion. 

Although Congress had thus legislated directly for Louisiaiui and 
the iuhiibitant« of that countij, President Jefferson did not consider 
the territoTY bound and benefit^^d by the Constitution, nor the inhabit- 
ants entitled to the rights, privileges, and immunities guaranteed by 
the Constitution to the inhabitants of the United States. Upon the 
passage of the act of October *>1. 1808, Jetfei-son sent commissioners 
to ^s^ew Orleans to secure the transfer of possession. lie also author- 
ize<i one of the coniniissioners. Governor Claiborne, to exercise the 
powers theretofore possessed by the Spanish Lfovernor-general and 
the Spanish intendant of the territory. Under the Spanish regime 
the governor-general of the territory oad almost royal authority. He 
promulgated ordinances which had the force of a statute, appointed 
and removed at pleastire commandants over local subdivisions of ter- 
ritory, and presided over the highest court. The intendant, however, 
a eountei-poise. He acted as a comptroller, and payments could 
be made bv the public treiisurer only on his warrant. He was also 
judge of tte courts of admiralty and exchequer. (See Pub. Doc, 8th 
Cong., 4^ti'iict of Documents in the offices of the Department of 
dtate anA «rf ihe Treasury, No^., 180B, pp. 33-41.) 

A code of laws, many of whi^h w^re repugnant to the Constitution 
of the United States and the institutions of our Government, was left 
to be administered or superseded and i-eplaced by others at the will of 
^DjB man, au n^ent of the Kxiecutive. There was a religious establish- 
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ment. Two canon$ and twenty-five curates received salaries from 
the public treasury. (Pnl>. Doo., 8th Con^., Appendix 38.) All 
travelers previous to cireiilatiiiti- any iiewH of importHiice were bound 
to relate it to the syndie of the district, who was authorized to forbid 
its further circulation if he thouj*ht such prohibition would be for the 
public good. (Ibid' 9 Appendix 71.) A son, whose &ther was living, 
could not sue without nis consent, nor persons belonging to a reu- 
gioius order without that of their superior. (Ibid. Appendix 28.) A 
married woman convicted of adultery and her paramour were to be 
delivered u}^ to the will of the husband, with tlie reserve, however, 
that if he kilh d one he must kill both. (Ibid. Appendix 46.) He who 
reviled the Savior or the Virgin Mary was to be punished by havino- 
his tongue cut out and his property contiscated. (Ibid. Appendix 45.) 

The treaty with Spain (1819) confirminf^ the daims of the United 
States to East and West Florida was ratihed by the Senate Februaiy 
19, 1821, and thereafter Congress passed '^An act for carrying into 
execution th(^ treaty between the United States and Spain,'" etc., 
approved March 3,* 1821 (3 U. S. Stat.. f?;^7). The territory so 
acquired was also the sni)jeet of much other h^y-islation and other 
official action by the political powers oi our Government treating it as 
being within the boundaries of the United States, such as creating 
therein the State of Alabama by an act passed March 2, 1819, nearly 
two years prior to the ratification of the treaty. Indeed, the Tinted 
States has never conceded that it dei i\ ed tJ//r to the Floridas from 
Spain. ''All that part of Alabama which lies between the thirty-first 
and thirty-fifth degrees of north latitude was ceded by th(^ State of 
Georgia to the United States b}^ deed bearing date the iHih day of 
April, and the remainder was acquired by the Louisiana pur- 

chase. {Follard^s Lessee v. Hagcm et al., 3 How., 212.) 

The provisions of the treaty with Mexico (1848) relating to the north- 
ern boundary of the ^lexican Republic were made effective as to the 
United States by legislation making appropriations: 

For expenses in running and marking the boundary lin ' betAveen the United 
Statf s and Mexico, marking the examinations contemplated by the sixth article of 

the treaty of Ciua<lalupe Hfdalgo. * * * 

9 IT. S. Stat. L., pp. 301, 541, 614. id. 320, sec. 3. 

10 U. S. Stat. L.. pp. IT, 94, 149. 

The purpose of the treaty between the United States and Spain 
(1898), ad stated therein, was ^*to end the state of war now exist- 
ing between the two countries.'' Being the victor, the United States 
dictated the terms and conditions u|)(>n which the war would end. 
The situation was in manj^ respr( t- tiio stnno as in the instance of 
the war with Mexico. The United State- ii;id captured and occupied 
the provincial capitals of Puerto Eieo, the i'iiilippines, and the island 
of Guam, and the Spaiiish forces therein had .surrendered to the force 
of American arms, and these provinces were subject to military occu- 
pation b}' the American forces. This was a sufficient basis of good 
title for the United States. So long as the United States continued 
to hold and occupy said islands neutral nations must recognize the 
United States as possessed of sovereignt3' therein. As was said by 
the United States Supreme Court with regard to territoiy subjected 
to military occupation dui in<^ the war with Mexico: 

It is true, that when Tampico had been captured and the S^te of TamauUpas sub- 
jugated, other nations were bound to regard the country, while our poflBewioos con- 
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tinu(id, as the territory of the T'nite*! States, and to respect it as such; for, by the laws 
and umgesof nations, conquest is. a valid title while the -victor, maintains the:exclusive 
poseendofn of the conquered country. * * * As regarded by all othei* nations, it 

was a part of the United States, and belon^erl to them as exclusively as the territory 
included in our t\^f<ibfi.'<hi d bouwhirii'.'^; hut yet it mm not a jxirt of the Union, for everj' 
nation which acuuirea ternitoiy by treaty or conquest holds it according to its own 
institutions and laws; and the relation in which the port of Tanipico stood to the 
United States while it was occupied by our arms diil not depend upon tlie law of 
nations, but upon our own Constitution and acti oj Congress. {Fieming v. Page, 9 
How*, 608, 61^.) 

Such was the situation as regarded Puerto Rico, the Philippines, and 
Guam when the Peace Commission jusseuibled in 189S. One reijuire- 
ment made by the American oommission was that Spain should assume 
toward the islands mentioned the same positidii as was occupied W the 
other nations of the efirth, which is that the territory belongs to the 
United States, *M)ut yet it was not purt of tliis TTnion." ot- "•included 
in our established boundaries" since these were matters which depend 
upon "our Constitution rV>/^r//v,y.s'.'' ' " • 

At the time of the peace conference at Paris in 1898 all the rights of 
Spain in the islands mentioned haid not jjeen obliterated. The sov- 
ereignty of Spain therein had been displaoed and jstuspended, but not 
destroyed. Theoretically, Spain retained the ri^ht of sovereignty, but 
the United States was in possession and exercising actual sovereignty. 
Tht* rights of the United States were those of a belligerent find nrose 
from possession and were dcpendfM^t iqion the ability to uiaiiil;iin that 
possession. Under the dociriiu* ul' poslliminy the sovereignly and 
riglits of Spain would become superior to those of the United State^, 
if by any means Spain again came into possession, of one or all of said 
islands. The American commission therefore ^required, as a condition 
precedent; tr) a peace, that Spain surrender :this. right of repossession. 

As regarded Cuba the situation was ajid remains different. The 
niilitary forces of the United States had not captured Havana, the 
capital of the Spanish colony of Cu))a. and only a relatively small por- 
tion of that island was subject to military uccui)ation by our forces. 
In addition, the United States before invading Cuba had disclaimed 
any intention of acquiring anv sovereign rights In said isiand. ^ Tfalsre^ - 
fore, the occupation. of Culm in whole or in pai^t bjr the-niilitaiy foroea 
of the United States, while it imposed duties, did not confer rights 
upon our Government. It follows that, at the time of the peace con- 
ference in 18}>8. the ^/^^t^ of Spain to riibn had not been divested by 
our military occupation. It was, thereiore, necessary 1<) ivquire Spain 
to relinquish title in Cuba. This was done by the fbllowing provisioa 
in the treaty: . . ' . 

Akt. 1. Spain relinquishes all claim of sqvereigiLty over and title to Cuba. 

But in the provisions of the treaty regarding the islands in. which 
the United States had secured and was asserting rights of its own the 
language is different and the reference to title is omitted. To quote 
the exact words of the treaty: 

Art. 2. Spain cedes to the United States th(^ island of Puerto Rico and other islands 
now under Spauish sovereignty in the We^t Indies, aud the island of Guam, in the 
Sibirianas or tiadrones. ; 

Akt. 3. Spain cedes to the United States the arehi{)elago known as the Phllippilte 
Islands and comprehending the islands lying within the follo^idng line: 
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ThB cession provided for Ijy these articles is referred to five times in 
subsequent articles Of the treaty as follows: 

Art. 9. * * * the territoiy over which' &ptm by the present treaty relin- 

quinhen or cedes her so^ ereigntv. * * * 

Art. 10. The hihubitants over which J^paiu reHnquishos or cedes her sovereignty 
shall \m, etc. 

Am . 11. The Spaniard?! residing in the territories over whi^Bpaiu by this treaty 
ci'(U.< or relinquishes her tiovereignty slmll be, etc. : • 

AiiT. 12. Judicial pro<'ee<ling8 pending * * ♦ in the territorira oVer- which 
Spain rehnquishes or f cU's lu r .sovereignty shall be, etc. 

Art. 14. Sp^n wiU have the power to establish coiihuUu: olUcen) in the ports and 
places of the .territories the sovereignty over which h^s beoi either relmquished or 
ceded by the present treaty. '.>..,, 

It therefoiie seeins that -the word ^"^.oede,^' a8 used in this treaty^ is 
to be given the meaning ascribed to it by ordinary usage, to wit, **To 
yield or surrender; to give up; to resign." (Webster's Dictionarv.) 

Consideration; must also be given to the. fact that nowhere in this 
treaty is mention or reference « made of the territorial boundaries of 
the United States, either present or prospective;, and to make "assur- 
ance doubly, sure," the treaty provides: . ■ . 

Art. d. * * * : The dvil rights and political status of the native inhabitants oi 
the tenitoiiiiies hereby cedied to thieiUiiitea States: shall' be detetmined by the Cos^ 

It results from' the fore^ing that when this treaty was ratified by 

the Senate and approved dv tbe Executive, the.se two agencies of our 
Government aHSonted to the war ceasing and peace being estal)lished 
upon the condition (among others) that Spain assents to the rights 
secured by tlie United States b}" \irtue of military occupation and 
ai>andons its right to regain the territory so occupied. In so doing, 
neither the Senate noip the Executive - attempted to extend the territo* 
rial boundaries of the United States, nor to aSsent to such extension, 
for the proposition was in no wise involved. So that if the Senate'br 
the Executive, acting alone or in conjunction, and without the concur- 
rence Of the House of Representatives, could extend or ccmtract the 
territorial boundaries of the United States, it is suliii ient to say that 
in this instance they have not attempted to exercise such power. The 
Senate placed itself on record by passing the following resolution: 

Remlved hij the Seudte and iiow.st of Repremikttivcs of the Vnited States of Aiin rifu in 
Conffrm asnemhled, That by the ratification of the treaty of neat^e with Sua in it is not 
intended to incorponito the inhabitant.^! of the T*hih'i>pine islands into eitizeii^:hip of 
the United 8ta,t4?a^ nor is it intended to permanently annex said islands as an inte- 
gral part of the territory of the United States; bat it is the intention of the United 
J^tati'S to ustal)lisli on said islands a government .suitable to the want.* and conditions 
of the inhabitants of said islands to prepare them lor local self-government^ and in 
due time to make such disposition of said islands as will best promote the interests 
of the citisenA of the Umted States and the inhabitants of said islaiids. 

: As- to the effect of action bjr the political branch of ottr Gk>vernment 
regarding territory, the Supreme Court of the United States say (Mar- 
shall, Ch. J ): 

If those departments which are intrusted with the foreign intercourse of the nation, 
which assert and maintain its interest?! against foreign jxiwers, have unequivocallv 
aa.serted ita rights of dominion over a ci>untry of which it is in jjossession and which 
it claims under a treaty; if the legislature has acted on the construction thus asserted, it is 
nr»t in it« own roiirt?i that this construction is to be rlenied. A ipie-^tiun like this 
ret<pecting the boundaries of a nation is, as has been truly tsaid, more a pulilicul than 
a legal question, and in ita discussion the eourt« of every* country nmst respect <fte 
prowmwxd vfill of the legidaiwre, {Fbster et al, v. NisUton, 2 Peters, 253, 309.) 
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In a Inter ease the conrt n^.un assert this doctrine, and with refer- 
ence to the annouucemeiit thereof in I'^osttr v. ^eUaon say: 

This court <lii! not deem tiie settlement of bonndaries a judicial l>iit a political 
(juestion — that it was not its duty to lead, but to ff>llow the other de})artmenta of the 
Government; that when individual rights depende<l on national boundaries * • » 
its duty commonly is to decide upon individual rights according to those priuci pies 
\;\\\vh iiw yiiAUH'ttl (h'jHi rtnirrdii r>f llu iHithni }i(tri' i »t(i}>!i^ * « * We think, then, 

however individual judges miglit construe liie treaty ol St. llduli'onso, it is the province 
of the court to confonn its decisions to the vM of the leffiidaturet ^Oiai leilt hag been 

dearly rrpn'ssrrJ. 

L lilted i^tates v. AireUondo et al., 6 Peters, 691, 711. 
Garcia v. Lee, 12 Pet, 511, 620. 

The effect of the treaty and the action thereon bv the St^nate and 
the Executive was to end the war. But the condition of the territory 
subject to military occupation as a Result of that war was not ehangx d 
by said treaty, except that it ceased to be a theater of actual war and 
the title of the United States was made incontestible. 

Up to the present time the on!}- powers of the United States which 
have been e\(M*('ised in relation to tho'^e isUinds aro the war prnvors. 
The conlirniation of the ( reaty of ]>eM( e was but the coiisuniiiiai ion of a 
war. But the military arm of our (government is without autliority to 
extend the boundanes of the United States. In regard thereto the 
Supreme Court of the United States say: 

A war, tlierefore, declared by Congress, can never be presumed to be \va^ed for the 
purpose of conquest or the acquisition of territory ; nor aoea the law declannfr the war 

imply an authority to the I^resident to enlarge the limits of tlu- Tainted Station l)y 
Bubjugatiiig the enemy's country. The United States, it is true, may extend its 
bonndaries by conquest or treaty, and may demand the cession of territory as the 
condition of peiice, in orrler to indemnify its citizens for the injuries they have 
suffered, or to reimlmrse the Hfivernment lor the expenses of the war. Rut tnis can 
be done only by the treaty -making ixjwer or the legislative auth<jrity, ajul is not a 
part of the power conferred upon me President by the dec laration of war. Hi:^ duty 
and his power are purely military. As Commander-in-Chief lu; i.< authorized to 
direct the movement of the naval and military forces placed by law at his command, 
and to employ them in the manner he may deem most effectuafto harass and conquer 
and subdue the om-iny. Ho may invade the hostile country and sulijcct it to the 
sovereignty and authority of the United States. BiU tm conquests do iwt enlarge tiie 
bouMUme»of tfd» Umm, nor extend the operaHon of our tntfUutions <md liabt beyond ihe 
Hmxts before assigiml to them by the legiskitire power, 
Fleming et aZ. v. Paget ^ How., 614, did* 

The military arm of our Government deals with our enemies' terri- 
tory a« property." Such territory is lawful prize of war and is seized 
and hekl, as the Supreme Court say. *Mn order to indemnify its citizens 
for the injuries the}^ have suffered, or to reimburse the. Government 
for the expenses of the war.*" 

This is what has been done in the territory' aciiuired by the United 
States in the late war with Spain. The President^ having waged a war 
declared to exist by the Congress and having conquerea a peace, pre- 
sents to Congress the territory of said islands as so much property, 
seized as a six)il of war and to be dealt with by the sovereign people 
of the United States a,s shall be det(M iniiied by that sovereign's will. 

In United States v. iieynea the court say (9 How., 153, 154): 

The h i/tshitir,' iind exemtke departments of tlie CJrtvernment have determined that 
the entire territory was so ceded. This court have solemnly and repeatedly declared 
that this was a matter peculiarly belonging to the cognisance of those departments. 
(United States v. Ei^es, 9 How., 1^7, 1^154.) 
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In Fleming et ai. v. Page, the court further say (9 How., 616): 

But the boundaries of the United States, aa they exiated when war waa declared 
against Mexico, were not extendeil by the cnTiquo«t; nor could they be regulated by 
the varying incideuts of war and be enlarged or diniiuiyhed as the armies on either 
side advanced or retreated. They remained unchanged. And every place which 
was out of the limits of theUnite l States, wprevioudy^tablighed hythepoliti(xUatUhori- 
ties of (he Governyaent, vas fUill fon 'njH. 

Attention is direc ted to the fact thiit the !e«rislative department of 
the United States Government has not taken iiction of any kind what- 
ever in regfard to the territory of the islands eedfd by Spain. The 
Senate has advised the President to nitit'y the treat\ oi peace and ter- 
minate the war upon the terms set forth in the treaty. Being so 
advised the President ratified the treaty. (30 U. S. Stats., 1754.) 

Since the ratification, the President and all the siil^ordinate depart- 
ments of the executive branch of our Government have treated said 
territory as being outside of the territorial boundaries of the United 
States. 

Although these islands were outside the boundaries of the United 
State's, they were territory appertaining to the United States, to which 
the sovereign people of the United States had acquired sovereign title, 
and in which saia sovereign had secured man}- proprietary rights to 
property. It was therefore the duty of the President to use the means 
at his disposal to maintain the one and preserve the other. This duty 
is equally imperative should the enier<j^encv arise upon the higb seas, 
or in territory recognized to be within tlie jurisdiction of an ttlier 
sovereignty. Therefore the discharge of such duty can not inter- 
preted as an assent to the extension of the territorial boundaries. 

Apimrently the position of the President is that the initial step in 
making known the will of the sovereign in regard to the extension of 
our boundaries to include this territory is to oe taken by the legisla- 
tive department, and the assent of the executive department to be 
evidenced by the appro\ al of the acts of the legislative department 
by the President. This course is in harmony w^ith the theory and 
established practices of our Government. 

These islands have been affected by the war rather than the treatry. 
War wrought the changes, the treaty only confirms them. 

The resiHt of the war with Si>ain upon these islands was to destroy 
the jurisdiction of Spain therein and compel a withdrawal of Spanish 
sovereignty therefrom, lea\ ing the isl-nuis in tlic possession of the 
United States. Thereupon they l)eeauic land appertaining to tlie United 
States and in the possession of the United States, but not within the 
territorial boundaries of the United States. 

There may be some question as to whether or not all the country 
within the territorial boundaries of the United States is bound and 
privileged by the pro\dsions of the Constitution, but there can be no 
question that territory without <lie boundaries of the United States is 
not hound and privileged by our Constitution. 

Tb(^ United States Supreme Court say: 

The ConHtitutiuu can have no oi)eration in another country. 

In re Rim^ 140 U. 8., 453, 464, citing. Cook v. United Utates^ 
138 U. S.. 157, 181. 
This brings us to the question; 

Has the Cong i ess authority to legislate for territoiy appeilaiuing to 
and in the possession of the Cnited States but outside of the territorial 
boundaries! 
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This exact qnf^tion was presented to the Supreme Court of the Uiiitod 
States in three (^u.^es decided in 1890— ^A'/^^'-.v v. ihntrd States. Sinith v. 
United States, and Jvey v. rTmM Stated (137 U. S.. 202). The terri- 
tory involved was the Navasna Island, in the Caribbean Sea. The island 
is a ^ail one, and wittily desiffilated by a recent mas^azmfe Writer on 
t]ii» -subject is '^aii tiblindoDed manabre 'he^p. Bar the c&d6s ' pre- 
eeated to the Supreme CJdurt involved tiiij' Miction of the death peh- 
BiXty on Americtm citizen^, than ^ich no'qti&»tion the courts are 
upon to decide is more -fiblemn. ' ■ - •■'■>''<' 

The court held: ' • ' . " 

The jrnano ij^lands act of August IS, 1856, c. IW, reenieicted in Bev|£i«xi 8(4tute^, sec- 
tions 5670-5578, 18 conetitutioiuil atxl vulid.' 

The provisions of that law directl}^ involved w^re fi^ foUbyv^sx^ ^ ' , 

Sec. 5570. Whenever any citizen of the United States discoverp a <leposit of p;uano 
on any i-laiid, nx-k, or key, not within the lawful juriatliction of any other govern- 
ment, and not oecupied by the (*itizenflof any Other government, and takes }x?aceable 
poesetjeiou iliereof, iwi l rn-etipies the pame, such island, rock, or key may, at the dis- 
cretion o£ the President, U comidered as appertaining to the United iitaies, . - ' 

Sbc. 5676. All acts done, and offenses or crimes oommitted, on any such island, 
rock, or key, by persons who may land thereon, or in tlic waters adjacent thereto, 
shall be deemed committed on the high seas, on boani a merchant ship or vessel 
belong! nj; to the tlnited States; and shall be pmiished according to the laws of the 
ITnitt^ States relating to anch ships or vessels and offenses on the high sea8,.whidbi 
laws, for the pUrjpos^ Aforesaid, are extended over such ii^ands^ rpcks, or keyk • 

The indictment charged that Henry Jonee, 

at Navassa Island, a place whidi th«n and there was under the sole and exclusive 

jurisdiction of the United States, and out of the jurisdietion of any particiilar State 
or district of the United States, the same being, at the time of the committing of the 
offenses, * ♦ ,* an island situated in the Caribbean Sea and niined js'avassa 
Island, ♦ * » and whidi was then and there recognized and considered by the 
United States m appertaining to the United States, and which was then and there 
in the possession of the United States, * * • . . _ . . 

murdered one Thomas N. Foster. ■ - ' 

The defendant tiled a general denmrrer, which was ovei-ruled, and he 
tiicii pb^aded not guilty. Trial was had, and the jury returned a verdict 
.of guilty. Thereupon the defendant moved in arrest of judgment — 

Because the act of August 18, 1856^ C. 164, now codified with amendnienta as title 72 
of 'the Eevised Statutes of the United States, is unconstitutional iuid void/^ind the 
couit i?air without jnriedietion to' .try the defendant under the dndidtmeni found 
against him. 

The motion wfis o\ erniled and the defendant sentenced to death. In 
affirming this sentence the court say (137 U. S.,212): 

By the law of nations, reeognized by all civilized States, dominion of new territory 
may be acquiri'd ])y dij-covcry and occupation, a*> well as by cession or conquest; and 
when citisen)^ oi subjects of one nation, in its name and 6y its authority or with its 
assent, take an«l \\<aA actual, continuous, and useful ponse^sion (although only for the 
purpose 'of carrying on a particular business, such as catching and curing tish or 
working mines) of territoiy unoccupitsd by anv other government or its citizens, the 
nation to which they l>e]onK may exercise sucfi j\u-isdiction and for sucli period as it 
sees fit over territory so acquired. This principle affords ample warrant tor the legis- 
lation of Congress concemmg guano islands. (Vattel, lib. 1. c. 18; Wheaton on 
International Law, 8th ed., §§ 161, 165, 176, note 104; Halleck on I ntrrtiLiii'M Law, 
C. 6, §§ 7, 15; 1 Phillimore on International Law, 3rd e4l., B 227. 22!>, 2;;u, XVl, 242; 
1 Calvo Droit International, 4th ed., §§ 266, 277, 300; Whiton r, Albany Ins. Co., 
109 Mass., 34, 31.) 

When Spain elected to go to war rather than withdraw from Cuba, 
she subjected the sovereignty and dominion of her entire realm to the 
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hazard of that \yai% and by tho laws of war and of nation?^ she inado it 
lawful for her anversarv to iii\'adi' any pai't of her domain anddis|)lace 
her 80vereie'it"v, exclude her jurisdiction, and destroy h<'r dominion; in 
other word>. etiect a complete conquest. So nuieh of ker domain as 
becaii)e 80 situated was. without the jurisdiction of Spain and within 
the pos^esfjion of the United States*: * As tQ, the United StoCee}, such 
territory was the sainq land newly disicovered And ^oupi^ .by citt- 
zex^H'of Jtive. United State-s, with.tb^s dil^ r* tico, the occupier was a niil- 
itary force of the United States sent there by.-the nation itself, instead 
of a private citizen and pioneei" adventurer. 

The sovereignty and jurisdiction of tiu^ United States have att:uiied 
to the territory enil>raced in a nurnber of islands, under the act of 
August 18, 1856, as will appear from the following oorresppndence on 
file m the TreascOry 'Department:' 

. ' '" ^ ■ '■■ Treasi'ry Pkpartment, 

1 . FiRiir Oomptrollek'b Office, 

Hon. S. VViKK. 

A»i4.<^aifd StCt'ttarif nf the Tr' nsnrfi. 

Sir: In compliance with the request contained in your letter of the 15th int^taiit, 
I have the honor to tnmsmit herewith a list of the guano is^landn Ixjnded under the 
act of Auf*u.st 1^, ISnf), <^9 niipears from t]ie bond.s m\ file in tlils othce up to the pres- 
ent date. You will o))iHT\e that the H.«t is the jsanie as that transuiilted with letter 
from thi(fi office, dated December 22, 1885, no additional boiicte havirig been received 
since that uate. , ^ , 

liespectfuUy, yours, ' • ' R. S. Bowler, 

. .. . ' , . • . Comptroller. 

.1 inck^^re^ . , ; . . 

Lif^ of gjmm t»i<onln, appertaining to the United Slater, liowkd under lite act of Aagu^ 
18^ l^SSfM appeaiitjrom Ifowb on^^^ in the opee of tfte Fvmt Omp^nmr ef (fte 
^lYemtrift ISeptenUnsr 1$,JS9S. t- . . 
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List of gxuim islands^ appertaining to the United tytaietty (foiidH utidtr the act oj August 18, 

i«5e— Continued. 
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ClKCLLAR. — (il ANO Isi-AXDS NOT Al i EKTAIXIX(i TO L'nITEI) .STATES. 

[1804.— Department No. 176.— Bureau ot Navigation.] 

Trkasury Depai: r.M i:nt, 

OkFK'E t)F THE J-iECRETAKY, 

Wmhiiigto)!, 1). C, yorcmbcr JJ, 1894- 

To CWecUifrtt of CuMom* and other*: 

At the rcquejJt of the Seoretarv of 8tate, the follow injz-named "giiaiio itjland!*,*' 
fipeciiuMl in lints iasiied by tliis department of guano i«hiii<ls n]ip(*rt:iinhiii to tlic 
V nited States, will be considered i^trickeu from said lij^t, and no longer included 
among the guano islands bonded by the United States under the Act ox August 18, 
1856, viz: 

Arenas, Pajoros^ Arenas Key, 

Perez, Chica, Western Triangles. 

.S. WiKE, Axai.^onf Secretitrtf. 

Tho sovrroi(riit\- of tlip Fnitod States i.s not confinod within torri- 
toi'iiil buundarie.s. Broadly speiikin*^, it is coextiMi.^^ivc with the world. 
By virtue of its sovereio-nty the United States ucciiiiies the right to 
recognition as a member of the family of nations, with all the rights 
and privileges appertain ing to such relationsliip. It may wa^e war in 
foreign territory, traverse tiie higli seas, and protect its citizens and 
fla^ whereter found. It may also acquire right^ outside of the ))ound- 
unes of the territory belonging to it. l>oth peaconbly luid f()rriV)ly. 
as, for. instance, the light to move its troops through foreign terri- 
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tory, coutftiiat .ship canals, coutrol harbors, establish coaling stations, 
consulates, and other agencies of commerce. Take the instance of the 
acq^uisition of land in a foreign capital by the United States upon 
which to erect an embassy. Such land would belonof to the United 
States, its sovereignty would attach thereto and its ihn^ float thereover 
by sovereign right: but it would not follow that said land was terri- 
tory bound and benetited by the provisions of our Constitution, and 
that a person setting foot on said premises would secure the right of 
unrestricted locomotion throughout the United States, or that goodtt 
brought upon the premises were subject to the customs tariffs of the 
United States. 

The sGwereigrtf;/ of the Unitt d States ''follows the flag'' wherever 
the flair is I'aiscMl bv the authoi itv of that sovoi"ei<j:ntv, whothor tlio 
raisinff- is accomplished by a discoverer, an ambassador, or a military 
c(v!Tniiatulci\ hut the territorial boundaries of the United States do not 
until uppiopriatc action has been Uiken by Congress. 

The usage of the world is that territory title to which is acquired 
by conquest and the acquisition confirmed by treaty of peace is to be 
dealt with by the new sovereign according to the terms of the treaty, 
or, in the alisence of treaty stipulations, upon such terms as the new 
•soveroTp-n shall impose. 

The new sovt rcign in the instance with which we ha\ c to deal is the 
sovereign people of the United States. That sovereign has conferred 
upon Congress the authority to impose the terms and prescribe the 
means of accomplishing the purposes of government in all places to 
which its sovereignty attaches, or subject to its jurisdiction, and as to 
all property to which it has rights. (Art. 4, sec. 3, Const.)' tn the 
exercise of this authority. Congress, with the approval of the Execu- 
tive, may extend the boundaries of the United States to include this 
island territory. 

If Congress should extend the boundaries of the United States to 
include these islands, it may thereafter continue them in the condition 
of property l)y allowing them to remain unonranized territory, as 
was done with Oregon and other parts of the West for many years. 

Or Congress ma}' create in said territory a political entity wiiich we 
call a '"State,'" and admit it into the l^nion of States, with the powers 
possessed by the other component States, as was done with California. 
Or Congress may ei-ect in said teiTitory the political entity known as 
a ''Territory," and possessed of such powers as Congress sees tit to 
confer upon it, as has been done in many instances Siroughout our 
history. 

Th< important matter to be now determined is, ahull the hoiuKlarlcs 
of the United States be e^dtml d io Inclad^i any or ad of the islandtt of 
J^uerto Rico^ Pldjppme Archip' hfffn^ and thiam. 

The determination must be made by Congress and approved by the 
Executive. 

This extension of boundaries may be accomplished directlv by 
express legislation in regard thereto, as in the instonces of Hawaii and 
Florida, or indirectly by legislation of such kind and character that 
the purpose to make sudi extension is established by necessary intend- 
ment, as in the instances of Louisiana, California, and Texas. 

Olio of the fir<t acts of the tirst session of tlie Con«j;-ress of the 
United States imposed tlie penalty of death for robbery and kindred 
oifenses coumiitted on the "'high seas'- or any river, haven, )ja.sin, or 
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bav, out of tho jurisdiction of auv particular State/' (8ec. 8, chap. 9, 
Act approved April 80. I7<»0: l Stnts.. ]]?,.) 

Tho United States Su])i"eme Court lirld iIiIn act to lie constitutional, 
and applied to foreigners when the ollcnse was coniniitted on hoard a 
vessel of the United States, or to any pei-son committing the oifense 
on a vessel which had no national character. 

Unlteil SUitt^ V. Fui'htiKj^ o W heat., iS-i. 
United States v. Holmeiy 5 Wheat., -412. 
Untt'ed Sfaf>&^ v. K?mtoek^ 6 Wheat, 144. 

In 1820 the Congress of the United States pa.ssed an act which pro- 
vided that — 

Every pc'i"«ou who, being of tho crew or sliij)'s companv of any lorc*i;_'n vi's.-it'l 
engaged ui the slave trade, * * * ian<l.»! from siu h vessel, and,' on any foreign 

shore, ^^eizo^^ any nej^ro or mulatto wiffi intent to make^iiK li netrro or mulattos slave, 
* * * is :i |*irau% and shall Miiic!' ili'utli. (Siv S(.'<\ 5,S7(>, Kcv. Stats. T. S.) 

This act was directed aiinijist the practice of scizino- (he inhnhilaiits 
of Africa and converting;- them into shu'es. It was an assertion of 
world-wide sovereignty, and ilhist rales the doctrine that the sover- 
eignty of a nation terminates only where the prior rights of another 
recognized sovei-eignty l)ej;iiu :uid may attach itself to any land or 
territoiT not within the jui isdiction of a recogniz(*d sovereignty'. 

It is onlv nece<s;n'v to call attention to the h^oislation of Conofress 
re<:iirding the many persons nnd matters suhjcct to the maritime and 
admiralty jurisdiction of the United States, to estal)lish that Congress 
has extraterritorial powers of legislation. FMniti'rr'dfn'inni means 
beyond or outside of the territorial Umits of a state (6 Binn.. 353), and 
by extraterritorial powers of k^gislation is meant the authority to 
create ]('oi>hiti()ii which will operate upoti persons, rights, or laws 
beyond the limits of the state, but which ai-e still amenable to its laws. 

These powers are not con 11 nod to tho sen<. By treaties or other 
internationiii I'cements, upon priiicij^les df the comity of nations and 
the usages of the world, the soNcrcioii poopio of the United States 
acquire many rights to trade in the leiritory and with the inhabitants 
of other nations. When acquired, these rights belong to the sover- 
eignty of the United States, and are sovereign right*, the exercise of 
jrhich may be and are regulated by Congressional legislation. Tho 
:5iame is true of our relations with foreign governments as maintained 
and conducted by (tar representatives and instrumentalities in foreign 
lands. They remain witliin the jurisdiction and subject t<» the sox cr- 
eignty of the United States, although witli^ut its territorial l)ounda- 
ries. The exact rule is that tchcrevei' the Horcrt 'njhty of tlw I nitad 
States may he asserted, the Congress of tfui Umted StcUen incy prescribe 
the ways and meatis^ the manner and methods hy which such stycereignty 
is to he ojmrted. 

The determination of the (pu'stion where the sovereignty and juris- 
diction of the United States is to be asserted, is to be made by the 
Congress and the Executive. It is a politi<'id ({lU'stion, and calls for 
the exercise and powers possessed )»v the political branch of the Cov- 
ernment. Tn United States v. The »)ames G. Swan, the court sav: 

As our (JoveiiimeiJt is ctuistilute*!, the l^resident and Coagix-ss arc vested willi uU 
the responsibility and powers of the (lovemmciit tor tlie determination of questions 
ae to the maintenance and extension of r»iir national dominion. It is not tlic jirovince 
of the courts to participate in the di.seussion or deeitiiun of these questions, for tiiey 
are of a political nattire» and nut judicial. The Ck>Dgre8B and the Preaideiit having 
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assumed jurisdiction and sovereignty, and having ramie declarations and assertions 
as to the extent of our national authority and domiiiion above indicated * ♦ • 
all the p<'')])ic aixl courts are bound by* such governmental acts, dtvlarations, and 
assertions * * * and the re8i>onHibility of maintainiiij- tli'- national authority 
witliin the boundaries so Uxed, and to the extent asserted 1)^ tiie executive and leg- 
islative authority against foreign govennnents, rests with the executive and legisla- 
tive branches of the Government (Ihdted Spates v. The James O. Suxm, 60 Fed. Rep., 
108, 111.) 

With refeVonce to the same question, the United States Supreme 
Court say (137 U. 8., 212): 

Who is tlie sovert'iuMi, <:h' jure or de facto, of a tcrriti jry, is not a ju'licial but a polit- 
ical question, the determination of which, by the legislative and executive depart- 
ments of any goyemment, conclusively binds the judges as well as all other officers, 
citizens, ami subjects of that <j;MV( rnment. Tliis ju inciple has always been upheld 
by this court and has been aitinued under a great variety of circumstances. (Bee 
authorities cited.) 

Contiiniinn' tiio discussion, the court say (p. 214): 

All courts of justice are l>ouu<l to take judicial notice of the territorial extent of 
the jurisdiction exercised l)y the government whose laws they administer, or of its 

recognition or Henial of the sovereignty of the foreign power, as appearing from the 
public at^-ts of the legislature and the executive. (See authorities cited. Jones v, 

Uniied StaU'><, \?u V. 8., 202, 212, 214.) 

The legislation enacted by Congress regarding considar courts 
(Title 47, p. 783, U. 8. Kev. 8tats.) conferring jurisdiction ihereou 
and regulating procedure therein, is also an example of the exercise of 
its power of extraterritorial legislation by Congress. This legislation 
was sustained by the United States Supreme Court in a case wherein 
a man had been convicted and sentenced to death hy the American 
consular tribiuiiil in Japan, {fn re Ross, 140 U. S.. 45*'..) The 
ca.se was as follows: John M. lloss, a seaman of the American ship 
JBvllloii^ was fliurged with murder, commiLted on board suid ship while 
in the harbor of Yokohama, Jar)an. lie was placed on ti ial before the 
Gonsid-g( neral of the United States at Kanagawa, Japan, sitting as a 
court in that place, in pursuance and by au&ority of the statutes of 
the Uuited States tor that purpose made and provided. He was not 
indicted by a grand jury, but a complaint in w riling was filed in said 
tribunal. The accused demanded a trial by jury, wliich was denied, 
and the court pr<)( ceded to hear and determine the case without a jury, 
entered judgment of conviction, and sentenced the accused to be hanged. 
The. President of the United States commuted this sentence to life 
imprisonment in the penitentiary at Albany, N. Y. 

After being incarcerated in said prison for nearly ten years, Ros.s 
applied to the circuit*court of the United States for the northern dis- 
trict (d' Nf w Yoi'k for a writ of Juthrax <:v//y>?/.v for his discharge, nlleg- 
ing that his conviction, s^cnlence, and imprisonment w(m-(' unlawful, 
antl stating the causes thereof and attt'ndant circumstances. The writ 
wjis issued directed to the superintendent of tin? penitentiary, who 
made return that he held the petitioner under the warrant of the Pres- 
ident, a copy of ^trhich was annexed. The circuit court after full con- 
sideration of the subje( t, entered an order denying the motion for 
discharge and remanding the prLsonirr to the penitentiary. From that 
order an appeal was taken to the I'nitcd Slates Supn^me Court. 
Therein it was contended that the United States consular court by which 
he was tried was without jurisdiction of his person, beiause he was 
not a citizen of the United States and was a subject of Great Britain. 
That said consular court was without jurisdiction of the offense charged 
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because it was comniitted alioard a vessel of the United States on the 
high seas, and hy the laws of thc^ Ignited States, such offenses so com- 
mitted, were to be tried in tlif United States before its Hrnticstic tri- 
bunals. That if itjrt'ere held that th<' <>fT<Miso wms connnirted in Japan 
and ni/t upon the high sea.^. tlicn, th«' ])ris()n('i insistcnl, that — 

The statutes orcating the conmilar couiIh, in* well at» the irvatii s uiuler which they 
are ini<titute<i and from whieh they derive mch aiithonly aiul jurv-<hetion as thjey 
pofeeeB, expretisly subject that jurinliction to the lawt* of the Uiiite-d States. 
, The claim that the Constitution han no extra-tci nturial forge ifl disproved by the 
existence and operation of the consular { (Rirt itself. 

The refusal to allow the accused a trial l)y jury was afotal tlefect in the jurisdiction 
exercised by the court, and renders its judginent al>ftolutely void. (See 140 U. S., 460.) 

The holding of the court, as stated in the syllabus, is as follows: 

By the Ct»n.stitution of the T'nitt^l States a government is «»rdained an<l established 
**for the riiitt'd States r.f Ameriea," and nut ff.r ffmiitrie^ outside ol their limits; 
and that Constitution can have no ojH'ration in another country. 

The laws paei^ hy Congress to <'any into effect the proviwons of the treaties 
granting extTuterritorial rights in Japan, Cbina, etc. (Rev. Stats., S§ 40S;' 409<>), do no 
violation tu the provisions of the Constitution of the United Statei^ although they 
do not require an h>dictment by a grand jury to be found before the act^aaea can tie 
called upon to an-w er for the crime of murder committed in thoee countries or to 
eecuie to him a jury on his trial. 

Retjfardinjjf the anthoiity of (•onjiress to h'<^ishite t'of territory 
w ithoiit the boundaries of the United States, the court in the body of 
the opinion say: 

We do rot understand that any question is made by counsel as to its jjower in this 
respect. His objection is to the legislation by which .such treaties are ••arried out, con- 
tending that, so far as Grimes of a felonious' character are concerne<l, the wune pro- 
tection and <marantee against an undue accusation or an unfair trial se<'uriHl by the 
Constitution lo citi/.en.s of the tTnited Stutos at liome should bcenjoyeti by ihem 
abroad. In none of the laws which have been passed hy Congrea*« to udve effect to 
treaties of the kind has there l)een any attempt to re«jiiiii indictment by a rrrand 
jury before one can be calie<l upon to answer for a public offense of that grade com- 
mitted in thofle countries, or to secure a jury on the trial of the offense. Yet the 
laws on that subject have bet ii jiasw^l witlujut objection 1<> their constittifionality. 
Indeed, objection on that ground was never raided in any (quarter, so faj" aa we are 
informed, until a recent i)eriod. 

It is now, liowever, earnestly pressed by counsel for the petitioner, but we do not 
think it tenal»le. By the Constittition a government is ordained and established 
"for the United States of Auierica, ' and not for countries outride of tbeir limits. 
The guaranties it affords against accusation of cupital or infamous crimes, except by 
indictment nr i^resonttnent by a grand jury, and for an impartial trial by a jury 
when thus accused, apply onlv to citizens and others within the United States, or 
who are brought there for trial for allied offenses committed elsewhere, and not to 
resifU-nt.s or tcniporrir\- ; rtjourncrF abroad. 

The Constitution can have no operation in another country. When, therefore, the 
repre^ntatives or officers of our Government are permitted to exercise authority of 
any kbid in another country it must be on such conditions as the t wo comitries may 
agree, the laws of neither one being obligatory upon the other. The deck of a pri- 
vate American vessel, it is true, is considered fur many ourposes constructively a** 
territory of the United States, yet persons on lx)ard of such vessels, whether officera, 
Failors, or passenger?!, can not invoke the protection of the provisions referred to 
mitil brougnt within tiie actual territorial bouudtiries of the Unitt d States. And 
b«iidee, th^ enforeement abroad in numerous places, where it would be highly 
impnrt;uit to have consnlfi invested with judicial authority, woidd l)e impracticable, 
from the impossibility of obtaining a competent grand of petit jury. The require- 
ment of each a body to accuse and to try an offender would, in a majority of coBm, 
cause an a1)andonrnent of all prosecution. Tlie franiers of the Constitution, wlio were 
fully aware of the necessity of having judicial authority exercised by our consuls in 
non-Chiistian coimtries, if commercial intercourse was' to be had with their people, 
never could havesuppmed that all the guaranties in the administration of the law 
upon critninals at homo wore to be transferred to such constdar establishments, and 
applied l)efore an American who had committed a felony there could be accused and 
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tried. They must have known that snch a requirement would defeat the main purpose 
o£ mvestiug the consul with judicial authority. While, therefore, in one aspect the 
American accused of crime committed in those cowitriee is deprived of the guaranties 
of the Constitut ion against unjust accuisation ami an iinpartial trial, yet in another 
aspect he is the gainer, in being withdrawn from the procedure of their tribunals, 
often arbitrary and oppressive, and sometimes aooomponied with extreme cruelty 
and. torture. (In re Ross, 140 U. S., 4d3, 465.) 

The right of Congress to confer jurisdiction in civil matters upon 
consular courts was declared to exist hy the United States Supreme 

Court in v. JTaL\ !>1 U. 8., 13. 

The constitutionality of Con^rassional legislation regarding consnlnr 
courts is di-scuHsed and sustained in the following c^es: MaJioneif 
V. UnH.'d States (10 Wail., 66, 67); In re Joseph Stiipp (11 Bliitcii- 
ford, i-ij; United States \, Craig (28 Fed. Rep., 801), (opinion by 
Justice Brown); United States v. Smiley (6 Saw., 645), (opinion 
by Justice Fields); Steamer Spark v. Zee Ciwi Chum (1 Saw., 713); 
Tamymm v. TwwMy (6 Saw., p. 79); The Ping<m (7 Saw., 483); 
T/ui rlngim (11 Fed. Rep., 607). 

Pursuant to the provisions of title -17, sections 4088 to 4130, the 
United Slates is maintaining consular courts in the following coun- 
tries: Cliina. Korea, Maskat, Morocco, Persia, bamoa, Siam, Tonga, 
Turke} , and Zanzibar. 

This Government also maintained consular courts in Japan up to 
July 17, 1899^ when the new treaty with Japan, which abolished these 
courts, went into effect. 

The right of legislation in regard to consular courts in t ^ ritory 
within- the jurisdiction f)f a recognizi'd soA'creigtity with whicli tlie 
United States niaintaias foreign rehitions is to be exercised in accord- 
ance with exist! iiLT treaty stipulations in regard thereto. But the 
right is not created by the treaty, but is simply regulated thereby. 
Consular courts are instituted and maintained in countries subject to ' 
the dominion of semicivilized or barbarous people whose chieftains 
we do not recognize as possessing sovereign powers and with whose 
goyernniiMif wf do not make treaties nor maintain foreign relations. 

Section lUi>b, Revised Statutes of the United States, is as follo\N s; 

The consuls and commercial n^^ont-^ of {\w. T'niti <1 States at islaiuls or in eomitriea 
not inhabited by any civilized people or recognized by any treaty with the United 
States are authorized to try^ hear, and determine all cases in regard to civil riehto, 
wlH'therof pt^rsmi f>r property, where the real debt or daiuau'i^'^-' do not oxreed the 
sum of one thouisaiid dollars, exclusive of costs, and, upon full hearing of the all^ir 
tions and evidence of both parties, to give judgment* according to the laws of the 
United States and according to the equity and right of the matter, in the same man- 
ner as justices of the peace are now authorized and emoowered where the United 
States have exclusive jurisdiction. They are also invested with the powers conferred 
by the {Mfovisions of nectious forty hundred and eighty-six and forty hundred and 
eighty-eeven for trial of offenses or misdemeanors. 

Regarding this section Attorney-General Grarland said: 

The jurisdiction thiLs conferred is based upon the well-receive<l doctrine of inter- 
national law that consuls in barbarous or semi barbarous States are to be regarded 
as investing with extraterritoriality the place where their flag is planted, and if 
justice is to be administ<'re<l at all, so far aaoonoems civilized foreigners visiting such 
States, it must be by tribunals such as are named in section 4088, Revised Statutes* 
(18 A. G. Op., 219,220.) 

The United States h:is a('(|uinMl ami •^till retains certain rights in the 
Sanioan Islands. ^\ liarton's intenuitional Digest, Vol. I, sec. 63, 
contains the fulluwino-: 

In Marcl), 1872, ceilaiu commercial arrangementa were made by Manga, chief of 
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Tiitnila, aixl Comniander Meade, of the U. S. s. Norragansett, for the uee of the port 
of I'aiiL'o-l'anfro. Acrordiiitr to a HiiTinnary in tlu> Nmcteeiith Century for Fohmary, 
188ti, "It was arranged that I'ango-ranco should be given up to the American Gov- 
ernment, on oonditmn that a friendly ulianoe existed betwe^ that idand and the 
TTnited States. Fango-Fango Harhor haa thus paased forever from the hands of the 
British." 

Tho rio'hts so }i('(jnir(Ml wore siihsoquoiitly continnod l>y Ifcaty 
between the riiitcd States and the ( in\ <'riiinent of (lie Saiiioan Islauds 
(January 17, l^Ts). Artiele II of said treaty is a.s tollows: 

!Naval vetjtiels of the tnitcd Statea shall have the privilege of entering and Utfing the 
port of Pango-Pango, and estahlishing therein and on the nhores thereof a station for 
coal and other naval supplies for their naval and commercial marine, an<l the Samc^n 
(nvveriiment will hereafter neitluT »'xeri'i.«e nor authorize any jurisdiction within 
m\d }»ui t adverse to hiuch lightfol (he I'lutiMl .Statt s or ruHlrirlivc t!u rrdt". 

Althoiisifh (\)!itjress has leo-islated as to linw and by what means the 
rights seemed hy the United States in the Sainuun Islands are to ])e 
exereised, it lias never bet n c laimed that the boundaries of the United 
States had been extended or induded any of the territory eonstittiting' 
the Satnoan Islands. The reason for thi^ is, that neither by direct legis- 
lation or necessary intendment has Congress ever manifested its assent 
to such extension. 

The right of Congress to create extraterritorial legislation is biused 
upon the faet that a eitizen of the Urnti^d States passing without our 
territorial boundaries is not tlieitd)v divested of th« alleo-ienee he owes 
this Government nor the privileges and ohligations arising therefrom. 
Wherever he goes he is entitled to call for and receive the protection 
of the sovereignty of the United States. This protection is to be 
afforded to such extent and in such manner and form as shall seem 
adequate and proper to tliat son ci eignty. Under our form of jjovern- 
»ment the authoritv of declaring- the will of the sovereisfn — i. e.. the 
people of the United States — is vested in Congress. This privih^ge of 
protection by his soviM-eign (Mijoyed by a citizen carries with it an obli- 
gation on his part to respect the will of his so\'erei^n; that is^ to obey 
its laws. If he refuses to respect this obligation, me sovereign mftv 
reach out to punish him as it is bound to do to protect hini. The will 
of the sovereign of the United States in regard thereto is made known 
by Congress. Here, again, Congress acts in harmony with treaty 
stipulations, if any exist, but the right to enforce sovereign authorily 
over its citizens is not created by treaties. 

This brings the discussion to the question. Are the inhabitants of 
said islands ''citizens'' of the United States? If by ''citizen" is meant 
*|a member of the civil state, entitled to all its privileges," the ques- 
tion must be answered in the negative, for even in the treaty it is pro- 
vided that "the civil rights and political status ♦ * ♦ shall be deter- 
mined by the Congress" (Art. 9), and Congress has not yet made such 
determination. ?sor do they fidtill the ] er|uireiuentsof the fourteenth 
amendment to the Constitution, for while they are subject to the juris- 
diction of the United States, they are not "persons born or naturalized 
in the United States." 

If by "citizen" is meant one who owes aUegfianoe to our Govern- 
ment in return for the protection which tiie Government affords him, 
then tlie inlia1)itants are citizens of the United States. 

That tlie iiduibitants of these islands are entitled to call upon tho 
United States to protect them in their rights of property and person, 
preserve the public peace, maintain law and order, and prevent en- 
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croachments upon the territory by foreign nations can not be denied. 
Correlutiv(^lv tne inhabitants owe alleofianre to thf^ sovereiofntv and 
obedience to the laws whereby the sovereignty undertakes todiscbarge 
the obligation. 

The sovereignty and juri.Ndiction of the United States having 
attached to Raid isktnds, persons continuing therein are subject to the 
laws put in force therein by the United States, without regard to their 
citizenship, with such exceptions as are in force in other territory sub- 
ject to the jurisdiction of the United States. 

Ke<jf!ivdino- the eitize?i'^ of the United States who were domiciled in 
the town of (':i<tine. while subject to militai'v occu[>ation by the forces 
of Great lii itain durino- the war of 1812, the Ignited Stalis Supreme 
Court say {rnitrd St^/Us v. Bne. 4 Wheat., -^47, 254): 

By the coiK|ue8t and military iH-< iij>ation of Castiue the enemy a(\]uire<l that firm 
poBBeesion which enabled him to exen ii^ the fullest rights of sovereignty over that 
plnco. The Hjvereijjnty of the I'nitcil Stato.^ iiv( r th(^ torritnry was-, f»f ff»urf*e, j^us- 
peiided, and tlie hi\\>i of the United btatea could no longer be rightfully enforced 
there or he oblijjatory ui)on the inhabitants who remained and submitted to the 
conqu<'T(ns. By the j^urrender the inhabitant.s paweii uinlt r a lemporary allegiance 
to the British (Tovermnent, and were hound l)y such laws, and such only, las it chose 
to recognize and impose. From the nature of the case no other laws could be obli"» 
^tory upon them, for w!u k there is no protection or allegiance or sovereignty 
uiere can be no claim to oU-ilicnce. 

Certaitdy the sovereignty of the United States may enfoice against 
the .sul)jects of another sovereignty a rule it is willing to apply to its 

owm citizens. 

lie}4iii«^i»g ^^^^ l)ower6> of Congress over Alaska, Dawson, J., said 
(29 Fed. Rep., 205): 

Pos5He.«sing the power to erect a Territorial government for Alaska, they could confer 
upon it such powers, judicial and executive, as they deem most suitable to the neces- 
eities of the inhal)itaiits. Jf v'iiH unfjxiest'iniiahjy vithin On- l o/i.^fitniioual jxnn r of Con- 
ffrm to u'itfUiold from the infiabUanUi of Alaska the power to Ugidate and make laws. In 
the absence, then, of any lavHnaking power ^ the krrHory^ to what sottroe must the 
people look for the laws ny which they are to be (zovernetl? This question can admit 
of but one answer. Congress is the only law-making power for Alaska. {^United 
Sta(e» v. Nelson, 29 Fed. Rep., 202, 205-206'.) 

In speaking of the powers of (>)n<>'ress in legisilating for territory 
subject to the jurisdiction of the United States, but outside of the 
jurisdictipn of any one of the States of the Union, the circuit court of 
appeals, ninth circuit, say: 

It may legislate in accordance with the spedal needs of each locality^ and vary its 

regulations to moot the conditions and cimunstaiioes of the people. (Endleoiftn v. 
Uniteil States, 86 Fed. Rep., 466, 459.) 

In iSnow V. United States (18 Wall., 319) the court say: 

Tlie government of the Territori s ,,f the ITnited Ptate? belongs, primarily, to 
Congress; and, secondarilv, to such auenc ies as Ciongress may establish for that pur- 
X>ose. During the term of their pupilage as Territories they are mere depoidepoies 
of the United States. Their people do not comtiiute a sovereign power. All political 
authority exercised therein is derived from the (ieneral (lovemnient. 

From the foregoing it seoins manifest that the looislativo powers of 
Congress are coextonsivo witli the authority of tho United States, and 
thiit in leo islatino- for territorv and individuals without the boundaries 
ot liie United States Congress need not conform to the constitutional 
requireuientii regarding territory within the boundaries of the United 
States and citizens domiciled therein. 
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With the li^ht of these interpretations afforded us by judicial deoidon 
and Congressional action, let us examine the Constitution itself: 

Article 1, section 8, of the Constitution confers upon Congress the 
p6wei>— 

To define and puninh piimdes and felonies committed on the high seae and oiEeiiBeB 
against the law of natiom*. 

It can not be soriously (contended that the high seas are within the 

territoi'in! boundnrios of the Unitod States. 

The iKoplc of the Uiiitt'd Statej^, in adoptin*^ this provision, recog- 
nized the fact that the sovereignty of the United States was world- 
wide, and that such sovereigntj' could attach itself, and secure juris- 
diction to exercise authority at any point without the jurisdiction of 
another recognized sovereigntv. 

The provision xegardi no Offenses against the law of nations" is 
a similar recognition. Hy the law of nations, when an invading anny 
has driven out the opposing sovereign and overthrown the existing 
government, the invacler i.s bound to rephice said government by one 
of his own. The Brussels project of an international declaration 
concerning the laws and customs of war provides as foDows: 

Aki. 2. Tlie autheiiit)^ of the legal power being suspendc'd, and havuig actually 
passed into the han<l.s of the occupier, he Khali take every step in hia power to rees- 
tabli^ih and F>ernire, as far as poesiole, public safety and social order. 

See also section 43, Reconunendations of Institute of International 
Law, Oxford Session, 1880; section 1. I.ieber*8 Instructions for the 
Government of Ai micii of the United 8tate*> in the Field. (G. O., 100, 
A. G. O., i8i;;>.) 

In ancient times governments of this character were administered 
according to the accepted doctrine: " The wOl of the conqueror is the 
law of the conquered. This doctrine is still recognized as a law of 
nations, but has been so modified by modern usage as to deprive it of 
its terrors. Without stopping* to diseuss these moditicntions, atten- 
tion is directed to the fact tnat in the inst^uK e with which we h:ive to 
deal, th(^ '•S'onfjneror'^ is the soNcreiofn pcoph' of the United Stilt es. 
Under t he distribution of pt>wers made by that sovereign its will'' is to 
be miide known by its Congress. * 

Inasmuch as the people of the United States, «. the sovereign of 
the United States, is required to establish government in such territory, 
any interference or obstruction by the inhabitants seeking to prevent 
the discharge of this obligation would be an offense against the law of 
nations, unless persons taking sueh action are '^in arms" by authority 
of and in defense of the prior sovereignty. 

Article 1, section 8 of the Constitution, also confers upon Congress 
the authority — 

To declare War, grant j.ettereof Manjue and lieprisal and make Kules concerning 
Captures on Land and Water; 

Until Congress shall change their character and condition the islands 
under consideration will remain Captures," the possession of which 
by the United States has been confirmed by th(i treaty of peace. 
''Captures" only in the sense that they are to be legislated for by the 
Cono-ress of the United States, whosr^ ennetments have been of such 
eharaeter that the eountiT and people lieretofore subject thereto are 
the envied of enlightened humanity lesjs favorably circumstanced. 
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Article 4, section 3, of the Constitution provides that — 

The Congress shall have power to digpose of and make all needful rules and regu- 
lations reBpecdng the territory or other prop^srfy helenginf; to the United States. 

This clause was drafted by Gouverneur Morris. Fifteen 3'ears after 
the adoption 'of the Constitutioii, in answer to a question as to the 
precise meaning of this clause, 'he wrote: ^ . 



I always tiiouf^ht^ when we should acquire Cana^ and Ixiuisiana, it would be 

proper to eovorn them as provincos and allow them no voice in onr cotnicilg. In 
wording the thini section of the fourth article I went as .far as circumstances would 
permit to estahlish the exclusion. (3 Morr. Wr. , p. 192.) 

Regarding this clause in the Constitution the Supreme Court say 



The term territory, as here used, is merely descriptive of one kind of property, 

and is equivalent to. the word lands. And Congrej^s- has the same power over it as 
over any other projperty belonging to the United States; and this power is vested in 
Ck>n}^ress without bmitation; and has been considered the foundation upon which the 
Territorial governments rest. ( Ihdted &ates v. GraHot HaL,li Pet., 524, 587.) 

The decisions of the courts uniformly sustain the doctrine that by 
this provision of the Constitution Congress is given the power to 
g^overn those portions of tho ]3iJ>lic domain lying outside of the bound- 
aries of the several StJitos of the Ptiv)!!. in the manner and bv the 
means whieh to Congress setMus best adapted to exist ini»- conditiotiR, 
ranging from a joint protectorate, such lus in exercised over Saniou, to 
a 'i'erritorial government of well-nigh sovereign power, such as exists 
in Okhihoma. 

Returning to article 1, section 8, we find that Congress is thereby 
empowered — 

To Jiiake all laws which shall be necessary and |. toper for carrying into (.'xtKJUtion 

tbe tDif'i^oiu^'^ powors. ;uv\ nil other powrrs vcstt/d liy this Constitution in the Govern- 
ment {*! ll>e I nited JState:? or in any departnieul ur otiicer thertjof. 

The Constitution speeiticall\' vests in the Government of the United 
States thi^ authority to eii^jfat^e in war. If it is conceded that when 
en<>'n<j('<l in war the C^niled States is bound ])v the law of nsitions reufu- 
lating civilized warfare, it follows that its tirst and paramount duty is 
to compel a peace, and for this purpose it may wrest irom its adversary 
all and every means of continuing the warfare. This includes not only 
guns and ships, but public reyenues and other property, the allegiance t 
and support of subjects, territory, dominion, and sovereignty. Hav- 
ing wrested any or all these from its adv(M*s:iry and n'ducecl them to 
its own possession, the laws of nations, the interests of civilization, and 
the di<'tates of humanity all imjK)se duties and obligations in reo-ard 
thereto upon the (io\ ernment of the United States, liy what mt?ans 
the duties and obligations so arising from the aconisition of the islands 
under consideration are to be discharged, and the general principles 
governing the use of said means, has already been discussed herein. 

That the* sovereignty of the United States would attach to territory 
without its territorial boundaries, that jurisdiction over such territory 
would be attained thereby, and that (^ontrvoss would be re(iuire(l to 
legislate therefor, i,^ plairdy recognized and asserted in the tiiirteenth 
amendment to the Constitution, as follows: 

Skctio.v 1. Neither jiluverv nor involuntary .servitude, except aa a punishment for 
crime, w hereof the party shall have been Vbily convicted, shall exist within the 
United State.", or any plac e ynbiort t'^ tlicir juris. Hctioii. 

Section 2. Congr^ shall have power to enforce this article by appropriate legis- 
lation." 




(U Peters, 537) : 
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Wliiit is meant by "any pluc(' siihjcct to tluMi* jurisdiction." if not 
such tiM'ritorv as that with wliich wc have now to dciii f If said lan- 
guage was intended to designate those portions of our ecmntry in 
w hich Territoiial governments* wew established, it follows that the 
other sections of the Constitution^ from which said clause is omitted, 
BXe not in force in the "Territories,'* and Conuiess may extend the 
boundaries of the United States to include said islands, erect Terri- 
torial <!:ovcrnments therein, and legislate therefor, without sudi h g- 
islation being subject to the provisions ()f the Constitution, or the 
territory or the inhMbita'nts being entitled to the benelits, privileges, 
and imnuuiities created by the Constitution. 

Kegai'ding the exercise of these great powers, the United States 
Supreme Court say: 

Congress must pcwsess the choice of means and mva^ be empowered to use any 
means wliich are in fact condncivi' to the exercise of s power granted by the Consti- 
tution. {United iitaft-.-^ v. FhiHT, 2 Oancli, 358.) 

Let the en(jl be legitimate, let it he within the pcoj^e (if the Constitution, and all 
means which are ai>pr()i)riate, which are plainly adapted to tliat end, which are not 
prohihite<l, hut consi; t with the Ictt-'r and spirit of the Constitution, are constitutional. 
{M'Ci'/lorli V. Mcri/Unol, 4 Wheat., olO; rfhjr/ v. Pniunyliannt^ l(i rct.,53U.) 

Ifai ci tiiin means to carry into effect aiiy of the powers expressly given by the 
Constitution to the novorniiuMit of the T'iumii V>e I'.n ap|>ro|)na?e iiH«asure, not pro- 
hibited by the t 'ontftitutiun, tiiedugre^i of ii.s necesvsity is a (jucf'tion ot legistlative dis- 
cretion, not of judicial cognizance. (3/* OuUmh v. Marfflamt, 4 Wheat., 316.) 

If these islands and their ininibitants are w ithout the a»gis of the 
Constitution, what then is their protection from an oppressive govern- 
ment and unjust laws ? The answer is plain. Such protection is found 
in the character and enlightenment of the newsovereig-n Avithin whose 
jurisdiction tliey now are, to wit, the sovereign people of the United 
States. 'I'hcv are a chary(^ upon the conscience of tn;it sovereijrn. and 
the inalieniihh' rioht.s" of u people are sate in that custody even 
when not guaranteed by the letter of the Constitution, for they are 
protected b^' laws higher than the Constitution, being the laws of 
American civilization, the moral sentiment of the nation pervading 
all our institutions and from which even the Constitution derives its 
force. 

In Johison v. Mcintosh (8 Wlieat., 581)) the United States Supreme 
Coui't, speaking by Marshall, Ch. J., say: 

Humanity, acting on public opinion, has cstaljlislied as a general rule tliat tlie oon- 

ajered shaU not be wantonly oppressed, and tiiat their condition shall remain ^ 
i^ble as is compatible with the objects of the conquest. ♦ ♦ ♦ Public opinion, 
which not even trie conqueror can disregard, imposes these restraints upon him, and 
he can not nt^lect them -without injury to his fame and hazard to his power. 

The candid judgment of all must concede ''that this Republic has no 
desii e to oppioss any of the inhai)itiints of these islands, but earnestly 
wishes them peace, prosperity, and the largest degree of liberty con- 
sistent with the maintenance of individual rights and collective tran- 
quillity." 

Can anyone doubt that President McKinlej uttered the 'sentiments 
of the nation when, at Boston, in February, 1899, he said: 

No imperial design hirks in th© American mind. That would be alien to Amer- 
ican sentiincTit, thonght. an<! purpose. Our pricelcfs prinHplcs undergo no change 
mider a ttopical sun. it we can benefit these jteople, wlio will object? If in years 
they are establidied in governiiu nt mider law and liberty, who will regret our jWils 
anff sarrifircs; who will not icjoicc in mu' heroism and hnnianity? I ha\ i' no li<,dit 
or knowledge not conmiou to my countrymen. I do not prophesy. Tlie present is 
all absorbing to me, bat I can not bound my vision by the Dlood-stainea troches 
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around Manila, where every red drop, whetlier from the vein? of an American sol- 
dier or a miggnided Filipino, is an^uiph to my heart; but by the broad range of 
futnre yeaiB, when the group of islands, under the impulse of the year just passed, 
nhall have become the gems and glories of thesi* tropical seas, a land of plenty ana 
of increasijijjr possibilitri m, a pfH>]>le nnleemed from savage indolence and habits, 
devoted t(» tlie arts of i>eace, in touch with the eonmierce and trade ul' all nations, 
^joying tin lilcssiiigs of freedoni, ol ( i\ tl and religious liberty, of education and of 
homes, and whose cliildrcn and chiMren ^ ( liildren shall, for ages hence, bless the 
Amerieau Kepublic because it eumucipated and redeemed then* fatherland and tset 
ihem in the pathway of the w*rld*s civilization. 

Aiul that — 

The treaty now conmiits the free and unfranchised Filipinos to the guiding hand 
and liberalizing influence^ the generous 8;^^mpatliie8, the uplifting education, not of 
their American masters, bat of tiieir American emancipators. 

The the ways and means, the governmental ageiieies hy which 

this -Republic will carry out its heiievoh iit purposes and dischiiarge its 

duties m reo-arrl to these islands and their inhahitntits, nre matters 
addressed to tlu^ discretion of tlie Congress aiid are not understood to 
be within the purport of the inquiries upon which this report is made. 

11. 

The decisions of the Supreuie Court of the Cnited States reefarding 
the acquisition and oovernnient of new territory hy the United States 

established two propo-itioiTs beyond controversy: 

1. The I nited States as a sovereign nation uuiy acquire and govern 
new territory. 

2. The tJ^oVernment of territory acquired and held by the United 
States belongs primarily to Congress and secondarily to such agencies 
as Congress may establish for that purpose. 

As to these two propositions, the Supreme Court of the United 
States say: 

Tliese j)r()positions are so elonientarv and so necessarily follow from tlie condition 
of tilings ariiiingupon the acquisition of new territory that they nee<l no argument to 
support them. They are self-evident. (Mormon Ckureh v. United States, 136 U. S,, 43.) 

It is, however, necessary to examine the character und ext<?nt of the 

fiower of Congress in the matter of such government and legislation, 
n 1810 the Supreme Court of the United States said: 

The power of governing and It j^is^lating for territory is the mevitable consequence 
of the ri^ht to acquire and to hold territory. Could this position he contesteil, the 
Conf^titntion of theT'^nited States declares that "Congrei^!* j*hall have power to di*jpose 
of ami make all nee<llul rules and regulatit>ns respecting tlie territory or otlu r jirop- 
erty belonging to the United States.** 

AccoT'liiigly we find Congress possepfing and exereising the absolute atul undis- 
puted power of goveniing and legislating for the territory of Orleans. Congress has 
nven them a legislature, an executive, and a judiciary 'with such pow^ as it has 
been their will to assign to thoee departments. (Sere v. PUot, 6 Onmch, 332, 336, 337.) 

In United States v. GraUot et al. (14 Pet., 526, 537) the court say : 

The Constitution of the United State's (article 4, section ,1) ])rt>vi.les |' that Congress 
shall have])ower to disjioso of and make all neeilful rnlcs and regulations respecting 
the territory or other property belonging to the L niled States." The term territory, 
as here uf«ea, is merely dewriptiv^ of one kind of proix^rty : and is equivalent to the 
WOld lands. And Coiili — has the same ]»ower over it as owr any other jiroperty 
belonging to the United Slates ; ajiid this i)ower is vested in Congress without limitar 
tion ; and has been considered the fountlation u\K>n which the Territorial govern- 
ments rest. In the case of McVullmh v. The State of Marylaml (4 AVheat., 422) the 
(^hief-Justice, in giving tlie f>pinion of the court, sijeaking of this nrtide, and the 
powers of Congress grow ing out of it, applies it to Territorial governments ; and ^ays 
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all admit their constitutionality. And ugaui, \n the case of the vlm/'r*Vy/» ['Kurrrnrfi 
Company^ v. Canter (1 Peters, 542K in speaking ot the ceasiun of Florida under the 
treaty with Spain, he mvn 1;liat FloridB, until «ihe shall become a State, continaee 

to be a Torritorv, of the t'nitcd States (Tovcrntiunt, by that clauRciii tlie Coiistitutioil 
which enipowei'B CongreHS to make all neetltul rules and regulationH respecting the 
territory or other property of the Uniteil States. If siich are the powers of Con- 
gresB over the IjukIh beIoiigii)<.' t<> the United States', the words "dispose of" can not 
receive the construction conton(l<?d for at the bar, * * ♦ The disposal must be 
left to the discretion of Congress. 

hson V. (^/toteau (13 Wall., 02, 91)) the court sa}': 

With refspect to llie dftniain, the Constitution vests in Congress the j>ower 

of disj[K)8ition and of uuiknig all needful rules and regulations. That power is sub- 
ject to no limitations. 

This must certainly be the rule so long as the territory remains unor- 
ganised; that is, so lone as it remains simply a part of the public 
domain or property of tne United States, which has not had conietred 
upon it the character of a State or a Territory with the rights apper- 
tain! no* to .such political entities. 

The reason for this is that the territory is acquired by the United 
States in the exercise ot sovereign powens. As Jetferson said of 
Louisiana, ''This territory was purchased by the United States in 
their confederate capacity. 

The territory when so acquired is held and ^^on (»rned by the .sovereign 
power of the nation, until such time as the political branch of the Gov- 
ornnient, i. e., Congress and tho Kxocutivo. shall determine whether 
our teiuire be temporary or pennajioMt, and if permaiitMit. what form 
and character of local government tshall be conferred thereon. . 

(See authorities above cited.) 

Also Snow v. United Stafc^s (18 Wall., 317, 3*20); Bemwr v. Porter 
(9 How., 335, 242); Murphy v. Rarmeu (lU U. S., 16, 44); Mtional 
Bank V. Vankfon {101 U. S., 129, 133); Mormon Churchw United States 
(130 U. S., 1, 42). 

Tho sovereio"!! powers of the people of tlie United States are not 
Kmited bv the restrictions ])la<'ed by tiiut sovereion on the instruments 
and aofeiits bv which certain of the functions of the Government 
maintained by that .sovereign are performed. 

The sovereign powers existed before the nation was formed. The 
fpunding of the nation assembled these sovereign powers, and the 
question arose as to how these powers and what ones should be dis- 
tributed. Th(i distribution was at first attempted by the Articles of 
Conf(Hloration. The practical workings under sm h distribution proved 
unfatisl'actory. and redistribution was made by the ado[)tion of the 
Constitution. Bui not all the power*, of the sovereignty ludoiiging to 
sovereign people of the United States were delegated to and distributed 
among the agencies of government established by the Constitution. 

The enumeration in the Constitution of certain rightj? shall not be construed to 
or disparage othoi-s retained bv the people. (Ninth atnendtnent.) 

The powers not delegat(Hl to the tlnited States by the Constitution, nor prohibited 
by it to the States, are reserve<l to the States respectively, or to the people. (Tenth 
amendment.) 

In the redistribution of sovereign powers made by the people of 
the United States in order to form a more perfect Union," and evi* 

denced by the Constitution, it was provided that in all internal and 
domestic relations the States should ('ontinue to exercise all sovereign 
powers not specifically granted to the General Government. Tbere- 

\ 
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■ fo're. whor«' the power is not coiilVrrcd i>v tho Constitution tlu^ (icn- 
eral GoverimitMit has ijo authority in matters arising from internal 
and dom^ic relations! But in international relations the reverse is 
true; the General or National Government exercises every sovereign 
power not expressly prohibited by tlm CJonstitution, for the reajson 
that the National Go\ ernnient in our international relations represents 
the sovereign people; the States have no internatnonal standing, 
powers, or existence. 

Under the hiws of civilization all sovereign nations have equal riyht.s 
and equal powers in the broad held of international relations. Their 
domestic constitutions and varied restrictions are not known. 
In the Chinese Exclusion Case, our Supreme Court say: 

While under our Oonstitation and form of i^ovemment the jmsat maes of local msA- 

ters is e(intrr)ll(ul by local iuith( n'itit's, V^utvl States, in tfit-Ir relation t<> foiciirn 
countries and their Hubjeets or eitizeiifci, are one nation, invested with iM)wen* wtiich 
belong to hidependent nations, the exerdpe of which can be inyoke<i for the uiaiute- 
nanct^ of its ah.solute in<ieiH'iidence and sec urity thvou^OUt itaentire territory. {The 

Chi ill sc Kvclnshn C'off, VM) U. S., 581, 604.) 

In L(f)N^ Ccvnfy V. Orvijous the Supreme Courts speaking by Chief- 
Justice Chase, say (7 Wall., 71-7(3). : " 

Th(^ pof)]>li' (if tlu' T'liitcd State? rdiistitnte on*^ nation un'U'r one povemmont, and 
thi>i government, within tlif scope of the jxjw ers with which it is invested, is supreme. 
On the other hand the yteople of each State compose a State, having ite own govern- 
ment, and endowed with all the functions estHMitial to separate and independent 
existence. The States disunited might contiinie to exist. Without the btatee in 
union there could he no such political body as the United 8tates. 

Both the States aiKl the United States existed before the Constitution. The people, 
thronirh that in-'^trunient, estaV)lishe(l a njott? perfeet nnion bv s^ll^^titntin^r a national 
ifovernuicnt, acting witli ample power, directly u]»oii ihe citizens, instead ot the con- 
federate government, which acted w ith pinvers, greatly restricted, only ui>on the 
Stat(*?». \\\\\ in nmny artiel« ? of the Constitution the necessary existence of tlie States, 
and, within their proper spheres, the independent authority of the States, is distmctly 
recognized. To them nearly the whole charge of interior regulation is committed or 
left; to Hum and to the i)eople all powers not expressly delated to the National 
Government are reserved. 

In tlu' < ;?^<^ In ?v> Ncagle (18.5 V . S.. 1) Mr. Justice Lamar (with 
whom ('()nt in r( (l Mr. ChiefrJustice Fullcn') dissented from the decision 
of the court that the killing of T(»rrv was ^"an act done in pursuance 
of a law of the United States (p. 4uj. In discussing the foreign rela- 
tions of the United States Mr. Justice Lanmr said (pp. 84-85): 

The Fe<leral Government is the exclusive representative and embotlimcnt of the 
entire sovereignty of the nation in its uniteil chamcter; for to foreign nations and in 
o«ir intercourse with them. States and State g(3vernments anrl even the internal 
adjustment of Federal iK)wer, with its complex system of checks and imlances, are 
unknown, and the only authority those nations are permitted to deal with is the 
authority of the nation as a unit. 

These sovereign powers are to be exercised by that branch of our 
Government charged with the maintenance of the international rela- 
tions of the United States, to wit. Congress and tho Executive. 

In the Legal Tender Cams (12 Wall.. 554) Justice Bnullev said: 

Tlie Constitution of the United States established a provernment, an<l not a 1oa?ue, 
compact, or partnerslii]). It was constituted bv tiie people. It is calletl a ^'overn- 
ment. In the eighth set tion of Article I itisdeclared that Congress shall ha^ e .w er 
to make all laws which shall he ne<'essary and proper ff)r carrying into execution the 
foregoing powers, and all otiier powers vested by this Constitution in tlie Government 
of wit United States, or in any dei)artment or office thereof. As a government it was 
invc-iteil with all th(> attribute's of sovereignty. * * * 

The United States is not only a (ioverumeiit, but it is a National Goveriuneut, and 
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the onlv jiuveniment in th\t» count ly that has the cliarat'ter of nationality. It is 
inveftcrl with powtT over all the foreij^n relations »»f the country, war, peace, and 
ne^otiatinii-' aiid mteroouiBe with other nations; all which are forbidden to the State 
goveriniKUL^. * * ♦ 

Such hcin^ the character of the (leiieral ( Jovernment, it seems to be a self-evident 
pro|>ositiou that it i> investe*! with all those Inhcrt Tit au«l inipli<'<l ])owcr< which, at 
the time of adopting tlie Coiustitution, were generally contiiilered to L)eiong to ever^ 
government tm fnKjh, and benig essential to the exerciin* of its functions. If this 

ErojK»sition 1k' nnt tnn", it ct-rtainly is true that the ( ;ov(>riiiiu'nt of the rnitcd States 
expresi^ autliohty, in tlie ciauHe iat^t quuteil, to make all such iawt^ (usually 
re^rded an inherent and implied) as may l)e necessary and pro]>er for carrying on 
the government as constitnted, antl vindicating its authority and cxiKtence. 

Probably no more important case was ever submitted to the Supreme 

Court of the Tnited States tluin .lA /' v. State of ?J^n )fhmd 
Whejit., Pi-()l)til)ly nothiiiof has thine ni<>r(> to make tho name 

of Miirshall threat than Hie famous ophiioti li he (h'livei'od in that 
case. With what i-eali/inu; s<»nse ()f thi' importjiiiee and far-reachinj^ 
etfoet of tlieii ai lion tlie court enteivd upon the (h^tormiiiation of tho 
qtiestiotis presented is shown by the opening words of the opinion 
(p. 400): 

In the case now to he detemiineil, t^ie <lefendant, a sovereign State, denies the 
obligation of a law enacted l»y the Icyisiature of the Uniou, au<l tiie plaintiff, on his 
part, contests the validity of an a<-t wiii( h lia- been i»assed hy the legislature of that 
state. Tlie Contititution of ourcoujUiy, in its most interestint: and vital partw, is to 
be congidered; the contlicting pi)wers*af the (iovernfuent of the Union and of its 
iueinl>ers, as marked in that ('onstitution, arc to he discusse<l, and an opinion irivcti 
which may eHbentially uifluence the great operations ot the (ioverimieut. No tribunal 
can approach such a questicm without a deep sense of its importance, and of the 
awful resiM)Tisihi!ity involve<l in its decision. But it nuist Ik; de<"ided poarefully, or 
remain a uource of hostile le^^Hlatiun, i>erhaps of hostility of a still more seiiious 
nature; and if it is to be so decided, by this tribtmal alone can the dedmon be made. 
On the Su{)reme Court of the United States baa the Conetitution of our coontiy 
devolved this important duty. 

Regarding the eharaeter and scope of the legislative power of CJon- 
grej^s, the opinion deelar<'s (]>. 4 Li): 

But the Constitution of tlic United States has not left the ri;_'ht of Couffress to em- 
ploy the necessary means lor the execution of the powers conferred on the Govern- 
ment to general reasoning. To itFi enumeration of powers is added that of making 
"all laws whir!) shall l>e ncccs-ary an l proper for carrying into execution the fore- 
gouig iMjwery, and all other powers vested by this Constitution, in the Government of 
the United States, or in any department thereof." The counsel for the State of 
Maryland have ut^d various arfruments to prove that this clause, though in term.*? 
a grant of power, is n(»t so in effect, l)ut is really restrit tive of th(> trcnci-nl i\oht, which 
might otherwise be implied, of selecting the means for executing the cnuuicnited 
powers. In support of this proposition they have found it necessary to contend that 
this clause was- inserted f<jr tlu^ f)tirj)osf» of cMnferring on (.^ongres« the power of mak- 
ing laws; tiial witliout it <ioubts might be entertainetl whether Congress*? could 
exercise its powern in the form of legiflntion. 

But cniild this br the object for wliicli it was inserttHl? A irovcTnuu'ut is created 
by the people, havhig legislative, executive, and judicial powers. Ita legijilative 
powers are vested in a Congress, which is to consist of a Senate and House of Repre- 
.'^entatives. Each House may determine the rule of its proce<Hlings; and it is declared 
that every bill which shall have passed both Houses, shall before it l>ecome8 a law, 
be presented to the President of the United States. The seventh section describes 
the course of proctHHliugs by which a bill shall becouie a law, and then the eighth 
section ennnu rates the powers of ( V)ngress. Could it be necessjiry to sjiy that a legis- 
lature should exercise legislative powers in the shape of legislation? After allowing 
each House to prescribe its own course of I'ttK^eeding, after describing the manner in 
which a bill should beconie a law, wotdd it Iiav<» entered into the iuin<l of a single 
member of the convejitiou that an express power to make laws was necessary to 
enable the legislature to make them? That a legislature endowed with legislative 
p<nvers can legis-late is a pr* >ii( isif ion too self-i-x ident to have been (|nesfione'l. 

But the argument on which mobt reliance is placed is drawn from that peculiar 
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language uf thih claui^e. CongreHS is nut enipowered by it to make all law8 which 
may have relation to the powers conferred on the Government, bnteuch only as may 

be ni'rcmirt/ find j)r<>pt'r^^ for carrvinji them into exeeutioii. The word ">jmwan/" 
i» eonsidered as controlliiijj: the whole sentenee, ai\d a.« limitirif? the rijrlit to pat's laws 
for the execution of the »rrante«l jiowers. to mch as are iiidisi>enHahle, and without 
which the power would he nii<ratory. Yhat it excludes the choice of means and leaves 
to ('(>nirre'--j, in eaeli case, that oiTly which is inn>t ilirert and sim]>le. 

Is it hue that this is the senae in wliich the word "necessary" is always used? 
Does it always import an absolute physical necessity so strong that one thin^' to 
wliich aiKitlu r nay he tt'r!ne<l necessary can not exist v,-irli<»nt tlic oiIh r? We tliink 
it does not. If reference be Jiail to its use in the common affairs of the world or in 
approved authoi>i, we find that it frequently imports no more than that one thing is 
convenient nr ust i'al or j sst^Mitial to another. To employ the means necessary to an 
end is «:tiuTal!y understood as employint; any means calculated to jinMhice the end, 
and not as being confined to those single nnans w*ithotit which the end would be 
entirely unattainable. Su -h i< the character of human lan^^uage that no word con- 
Y<*y-- to tht^ mind, in all situatitms. one f-hijjjlc delinite idea; and notliinp i'j more 
coiiitinui than to us<^ words in a tit;urative sense. Almoht ail compositions contaiu 
words, w ' i. !i, taken in their rigorous sense, would ( .nvey a meaninp different from 
that w liich is obviously intt i)de<l. It i< ( ii^iai i > Su'-t cnnfjtruction that many 
worcLs which import something exeessive shouli.1 be imderstooil in a more mitigatetl 
fienf^e — ^in that sense which common nsji^^e justifies. The word "necessary" is of 
thi- description. It lias not a fixed character peculiar to itself. It adoiifs of all 
degrees of comparison, and is often connected with other wor<.ls which inci-ease or 
diminish the impression the' mind receives of the nrpencv it imports. A thin}? may 
be r.c< ■ ry, very necessary, absolutely or indispensali1\ necessary. To no mind 
wntd<l the same idea lie cojivi'vcd by tlu Hc ;--cvcral phi-asc.--. The cotiniicnt on the 
word is well illustraici b\ tlic j^assauc i ited at tlic \nii\ innii ihc tcnlli Sit-lioii of the 
first article * f tli * Constitution. It is, we think, impossible to compare the sentence 
which prrihibits a State fnmi layinur "imixjsts or <Iutit s un imports or exports, 
except what may l>e ahKolnieiij necessary for exec^uting its inspection laws," with 
that which authorizes Congress "to make all laws which shall be necessary and 
proper for carryinu into oxccuti<in" the powers of the (TCiieral (eivernment, without 
feeling a conviction that the convention understood itself to change materially the 
meaning of the word "necessary" by prefixing the word "absolutely." This word, 
then, like others, is ustnl in various senses; and in its construction the subject, the 
context, the intenticm f»f the person using them, are all to be taken into view. 

Let this be done in the ca.se under consideration. The subject is the execution of 
those great ]x)wers on which the welfare of a nation essentiaily depends. It must 
have been the intention of those who gave thes(» ]>owers to i!i«un\ so far suj hiunan 
prudence couM insui-e, their l>eneHcial execution. This could not i)e done by con- 
ndingthe choice of means to stich narrow limits as not to leave it in the power of 
CJongress to adopt any wliit li ini.Lrlit ht* approjiriatc and which wnv eoiidurix e to the 
end. This provision is made in a Con.stitution intended to endure for ages to come, 
and, consequently, to be adapted to the variotis cnV^ of human affairs. To have 
prescribed the means by which govermnent should, in all future times, execute its 
powers, would have been to cliange entirely tiie chara<'ter of the mstnnneiit and give 
It the properties of a legal co<le. It would have been an nnwiite attemi)t to provide, 
l)v inunutable rules, for exigencies which, if foreseen at all, must have been seen 
dimly, and which can he br«t itrovid(Ml tV»r as they occur. To have declarcHl tliat the 
best meaiiBshall not In- u-e<l, but those alone, without which the power given w<juld 
be nugatory, would have been to deprive the legislature of the capacity to avail itself 
of experience, to exercise its reason, and to accommodate its l^siation to circom- 
stances. 

If we apjil v this princij>le of construction to any of the powers of the Govemm«it, 

we sliall Ihid it so pi'rmcious in its oj eratimi tliat we shall Ix' c( >tu)>el1ed to discanl 
it. The powers vested in Congress may cei'taiuly be carrie<I into execution witiiout 
prescribing an oath of office. The power to exact this security for the faithfnl per- 
lormance of duty is not given, nor is it indispensably necessary. The different 
departments may be establishe*!; taxes may be imi)ose<l and collected; armies and 
navies may Ije raised and maintained; and money may be borrowed, Avithout requir- 
ing an oath of office. It might lie argued, witli as n'mch plausibility as other inci- 
dont.il powers have b(MT. assailed, that the convention was iiot unndndfnl of this 
fcuhject. Tiie oath wliicii nnght be exacted — that of tidelity to the Constitution — is 
prescrilx,'d, and no other can be requiretl. Yet, he would be charged with insanity 
who should coiifeiid that the legi^•la1^re tniglit not sti])eraild t'l tlie oath directed by 
the Constitution such other oath of ollico aii its wisdom might suggest. 
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So with rt'-spect to tlit' whole penal rode of tin- l"::iT!'<I States. Whciu^o arinef* the 
power to puuii^h in ca«?H not prt>H*rilK'<l )>y thi^ ( < nstituliiJuV AW adaiit that the 
Uoverament may legitimately puniii^h any violation of it.s lawis; an<i yet thii» is not 
anion); thv cTitnnerated powers of C^onjrn >s. The rigfit to i nfon «• tin- i .h.>i<'rviiiiee ni 
law by pnnishing its iutrac-tion might be dcuieU with tiie more pluusibility bccauiie 
it is expreK-ly ^iven in eome caaeB. . 

(^ongress i.s empowered "to provi<le for the puninhnient of coiintrrfcilin^ the Heeu- 
rities and onrront e<»in of the I nited States" and "to define and punish |iiraeieH and 
felonies committed on the high netu* and offenf^s agaim^t the law of nations." The 
seTeral jMJwers of Oongret^s may exist in a very imperfect Btate, to be <uu\ hut tlu y 
may exist and be carrie<l into exe< utioii, althou^rh no [xinishment should be LuilictedL, 
ill eafH^'s where the riglit to jiunish is not expressly given. 

Take, for example, the power "to establish post-offices and port-road^." This 
power is executed by the siuj^le act of making' tiie estahlishtneiit. I?\it Icom tliis 
has been inferred the power and duty of carrying the mail along the ixist-road from 
one post-office to another. Arid from this implied power has again been inferred 
the riL'ht to pnnisli thosi. who steal li tlei-^ from the post-otli«'e oi- r<»h the mail. It 
may be said with some plausibility that the right to carry the mail and to punish 
thope who rob it is not indis|>ciisably necessary to the establishment of a ]>f)st-oHice 
a ' I os't-road. This right is indeed essential to the beneficial exercise of tlie power, 
l)iit uoi indisi>ensably iH'fcssary to itseKi-tenee, >^o of the punishment of thecrime.* 
ol fcleiiling or falsifyiii*; a reconl or process ot a eoui t of the I 'nited States*, or of per- 
jury in sui'h court. To punish these offenses is oertainlv condiudve to the due 
a<lministrdtion of justice; but eotirts may exist and may decide the causes brought 
before them, tliough such crimes escape punishment. 

The baneful influence of this narrow constniction on all the operations of the 
Government and the ali=fihite impracticability t)f maintaining it without rendorincr 
the (iovernment incompetent to its great oL^ects might be illustrated by numerous 
examples drawn from the Constitution and from our laws. The sood sense of the 
public has pronounced, without hesitation, that the power of punishment appertains 
to sovereignty, and may be exercised, whenever the sovereign has a right to act, 
incidental to his constitutional |K)wers, It is a means for carrying into execution an 
sovereign powers, and may be use<l. although not imlispensably necessary. It is a 
right incidental to tin- ]X)wer and conducive to its l)eneficial exercise. 

If this limiteel ciMistructitm of the word " necessary " must )x'al>aiidoned, in order 
to punish, whence is derived the rule which would reinstate it when tlie < rovem- 
mont ^\ olll(l ( ai l y its powers into execution by means not vindieti\ e in their nature'.' 
If the word "uecessarv" means "needful," "requisite," "essential," "conducive 
to," in order to let in tlie power of })unishment for the infraction of law, why is it 
not equally roinprehensive when re<iuire<l to autheni/.e' the ust' of lueans 'whieh 
facilitate the execution of the powers of government without the iaHiction q| pirn* 
ishment? 

In ascertaining the sense in which the word *' necessary " is used in this clause of 
the ("Constitution, wo may derive some aid from that M'ith which it i« nF«nciated. 
Congress shall have power " to make all laws wiiich shall be necessary and proper 
to carry into execution " the powers of the Government? If the word "necessary " 
was nsed in that strict and i itrorons sense for which the counsel for the State of 
Maryland contend, it would be an extraordinary departure from the usual course of 
the numan mind, sta exhiMted in compomtion, to add a word the only poesible 
effect of which is to qualify that .strict and rigorous rneaniny: ; to ])n'sent to the 
mind the idea of some choice of means of It^islatiou not strained and compressed 
within the narrow limits for which gentlemen contend. 

But the argument which most conclu-sively demonstrates the error of the construc- 
tion contended for by the counsel for the State of ^Tnryland is founded on the 
intention of the convention as manifested in the whole clause. To waste time and 
aigiiment in proving that without it (^Jongress might carry its powers into execution 
would 1x3 not much less idle than t<» liold a lighted tajier to the sun. As little can it 
be required to prove that in the absence of this clause Congress would have somie 
choice of means; that it might enjoy those which, in its judgment, would most 
advantageously effect the l t to be accomplished; that any means adapt* 1 t > 
the end — any means which tended directly to the execution of the constitutional 
powers of the Government— were in themselves constitutional. This clatise as con> 
stnied by (lie State of Maryland would abridge and almost annihilate tliis useful and 
necessary riglit of the legislature to select its means. That this could not be intended 
is, we should think, had it not been already controverted, too apparent for con- 
troversy. 

We think so for the following reasons: First, the clause is placerl among the ]*a\\ f^r^ 
of Congress, not among the limitations on those powers. Second, its terms purpoi I 
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to enlarge, not to diminish, the powers vested in the Cioverninent. It purports to 
be an Mlditional power, not a restriction on those already granted. No reason 

hap been f>r can l)e ast?ipne<i for thus cnnccalinK an intention to narrow the discre- 
tion of the National Legislatare under word^ which purport to enlarae it. The 
framers of the Gonstitntion wished its adoption, and weil knew that n would Ije 

endangered l)y its strength, not by its weakness. Had they been capable of using 
language which would eonvev to the eye one idea and, after deep reflection, im- 
press on the mind another, tliey woidd rather have disguised the grant of power 
than ita limitation. If, then, their intention had Innai by this clause to restrain the 
free ii«o of means which might ntlu>r\vist' }ia\-c ht-cii nii}ilied, that intention would 
have IxH^'u inserted in another {>laci' ami would have lieen expressetl in terms resem- 
bling these: **In carrj^ing into execution the foregoing powers and all others," 
etc., "no laws sliall be passed ])tit sncli as a^'e necessary and jirnix^r." IIa<l the 
intention been to make this clause restrictive, it would unquestionably have been so 
in form aa well b» in effect. 

The result of tlie niost caR'ful and attentive consideration b<'st«»\\e<l upon tins 
clause is that if it does not enlarge, it can not Im? construed to restrain the powers of 
Congress, or to impair the right of the le^jislature to exercise itf«be.st jmlgment in the 
selection of measures to carry into execution the constitutional |>owersof the Govern- 
ment. If no other irmtive for its insertion can be suggested, a sufficient one is fu!m<l 
in the desire to remove all tloiil)ts respecting the right to lej,'islate on that vast mass 
of incidental powers w hich must be involved m the (^institution, if that instrument be 
not a splendid hauhit'. 

We admit, a« ail must admit, that tlie powens of the Government are limited, and 
that its limits are not to be transcenijfipa. But we think the sound construction of 
thi' (^iiistituti<m must allow to the National T-t'^islature tliat 'liscretion. with respect 
to the means by which the {towers it confers are to be carried into execution, which 
will enable that Ixxly to |x'rform the high duties assigned to it in the manner most 
beneficial to the j>tiople. Let the ena be legitimate, let it be within the scope of 
the Constitution, and all means which are appropriate, M'hich are plainly adapted t«/ 
that end, which are not prohibited, but consist with the letter and spirit of the Con- 
fltitntion, are oonstitutional. 

In Pri^gv. Pmnsylvmda (16 Peters, 58i>) Justice Story, in delivering 
the opinion of the court, said (p. 610): 

It will, indeed, probably be found when we look to the character of the Constitution 
itself, the objects which it seeks to attain, the powers which it confers, the duties 
which it enjoins, and th. Hi'^hts which it secures, as well as the known historical 
fact that many of its provisions were matters of compromise of opposing interest^) 
and opinions, that no uniform rule of interpretation can be api)lied to it which may 
not allow, even if it does not j)ositively demand, many modifications in its actual 
application to particular clauses. And perhaps the safest rule of interpretation, 
alter all, will be found to be to look to the nature and objects of the particular 
powers, duties, and rights, with all the lights and aids of contemporary history, 
and to give to tlie wwds of eucli just such operation and force, consistent with their 
legitimate meaning, its may laiily seizure antl atiaio the ends proposed. 

The case of I*r!(f</ v. IVhuHyhui n'ni Pet., p. 539), frotii which the 
alx)ve quotation is made, wa« one in whub the court .sustained the 
institution of slavery. This directs attention to a most, interesting 
epoch in our history. The Constitution ordained as follows (Art. 4, 
sec. 2): 

No person Ix id to service or tabor in one State, under the laws thereof, escaping 
iiito niiotlier, siiall, in conseqnc^nce of any law or re;iulatlon tlierein, )>e discharged 
from such service or lahor, hut shall he delivered up on claim of the party to whom 
such service or labor may be due. 

It hat? always been coiicccied that this provision of the Constitution 
did not operate en- 2>f'*'j>i'7o rtgore* Ijegislation was required to render 
it effective. Amon^ the objects designated by the Constitution for 

which Confjress couuiiegi slate this is not included. (Sec. 8, art. 1.) 
Nevertheless, the slaveholdiiig States demanded and .secured the 

Cassago of the fugitive .sl'a\*' net. n})proved February VI. I7t>n. (1 
\, S. Stat., 302.) The Fedeml courts sustained this legislation, and 
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the opponents of slavery went to work to xH iin* a ( 'oiijriess and an 
Executive who wouUI exereise the e^tablisiit'd and loiKoded ]H>v\er, 
so as to render this provision of the Constitution nii^utory instead of 
effective. At the same time the question aroHe of the power of Con- 
gress to legislate regarding slavery in the Territories, and thc^ tw^o 
eontroversies eontinued simultaneously, the hitti^r resultinjr in th^ 
Missouri Coniproniise. a measure e(jually repuyfnant to hoth contestants. 

Finally it appeared that the oppcmcnts of slavery wei r <»j) the vorj^e 
ot* a< ( <)Miplishinj^ their purpost-, and had seemed the priviieg't* of 
exercising this power. Thereupon the slaveholding States appealed 
to the arbitrament of arms, witn the result that the institution over 
which the controversies were waged was destroyed and the powers of 
Congress to lejj^islate in regard thereto extended so as to displace the 
authority theretofore exercised by the sovereign States, ('^nirteenth 
amendment to Constitution.) 

The importance of consideriiiu- iliis })()rtion of our history ai'ises 
from the fa< t that the civil war roulLed irom the efforts to control a 
power of Confifre^s implied from a provision of the Constitution 
restricting the operation of State laws on the individual ownership of 
a certain species of property and the- power ^ven to ''make all need- 
ful rules and l egulations respecting the territory and other property 
belnnjj'in*'' to the I'nited States.*^ 

The i]v<{ territory ox er which Congress acquired jurisdict i(tii outside 
J pf the houiidnries of the thirteen original States was what i> known as 
the Northwest Territ^jry . The title to the land constituting this section 
of our country was then claimed by seveml of the original States, and 
such claim was a serious obstacle to the creation of the Confederation 
of States. Maryland positively refu.sed to ratify th(» Articles of Con- 
federation until these lands were ceded to the federal (rovernnient. 
(A similar controversy' as to other lands arose at the time of the 
adoption of our Constitution, or. to speak aceui ately, the original eon- 
troversN' contiiuied down to 1802, when (jcorgia surrendered it^s 
claims.) But **Tlie Northwest'' became the common property, the 
public territory, of the United States in 1786. 

In 1788, it l>eing evident that the General Government would even- 
tually become the owner of "The Northwest," Congress appointed a 
committee to report a plan for connecting said Territory witli the Con- 
federation and providing a temporary govei nni«'nt for th(» inhabitants. 
Thomas Jetierson was chairman of that coninnttce, andon the dav the 
cession from Virginia was accepted he reported a plan for the 
government of said Territory, which, after being subjected to impor- 
tant modifications, was adopted on April 23, 1784. l^e plan adopted 
was known as '* Jefferson's ordinance,-' or the "Ordinance of 1784." 
The plan proved unsatisfactory, and Congress proceeded to legislate 
anew on the sul)ject. Between May 1, 178t), and July 9, 1787, three 
oivh" nances for the goverimient of the \<»rthwest Territory were 
report(>d to Congress. (May 10, 1780; September 15), 178t); and April 
1787.) Finally, on July 13, 1787, the ordinance of 1787 waa 
adopted. The convention which formulated our Constitution con- 
vened on May 25, 1787, pursuant to a resolution of Congress passed 
February 21, 1787, and finished its labors September 17, 1787, 
Therefore Congress was considering the ordinance of 1787 at the very 
time the eonvention was deliberntiiiL' over the Constitution. 

The importance of considering the ordinance of 1787 in this investiga- 
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tion lies in the fnct tliat the statesmen of that period did not accept the 
doctrine that the guuniiitiejs enjoyed by the inhabitants of thi' States 
were possessed by the inhabitants of the Northwest lYrritory, nt^ithi i 
by virtue of the Articles of Confederation nor by the fact that thej had 
theretofore been within the jurLidiction of one of the States. The 
accepted doetrine wa.s that such guaranties and rights must be con- 
ferred bv Conyfress. Hen<-e the ordinance contained >!\ ""articles of 
compact betweeu the original States and the people and States in the 
said Territory." 

The lir.st provided that no peHceal)le per.son should "ever )>e 
molested on account of his mode of worship or religious sentiments," 
The second guaranteed to the inhabitants ^^the benefite of the writ of 
habeas cor^n/x^ trial by jury, proportionate representation in the legis- 
lature, bail (except lor capital otTenses), moderate tines and punish- 
iiHMits. jind the pi*(»servntion of Illtci-ty and property.*' Th<' article 
conchidiHl with the dcchiration "that no law ought ever to be made or 
hax e force in the .sad territory that sliall, in any uianiier whati'ver. 
int4'riere willi or affect private contracts or engagements, hoim jittr 
and without fraud, previously formed.'^ The third article declared 
^'that schools and means of education should forever be encouraged, 
and good faith should be observed toward the Indians." The fourth 
declared 'Hhat the territory and States formed tiicrein should forever 
remain a pjirt of the contedemcy, subject to the Articles of Confedera- 
tion and the autliority of Congress under them.*" The fifth pi'o\ ided 
for the formation in the territory of not less than thrt'(> nor mure than 
five States, to be admitted "'into the Congress of the United Stat^^s 
on an equal footing with the original States in all respects what- 
ever, and to be at liberty to form a permanent constitution and State 
government, republican in form, and in conformity with the Articles of 
Confederation.'* The sixth prohibited slavery in the territory, but 
permitted the capture and return of fufritive slaves from any one of 
the original States. (He v. Stats., 18T^i, ])p. 15 and 

The rea.sons for the.se ""articles of compact" and the purpose of 
entering into them is plainl}' stated by Congreys in sections 13 and 14 
of the ordinance, as follows: 

Sec. 18. v\nd for extend inj; the fundamental principles of dvil and reliKion.^ lib- 
erty, which form the bafis whereon these repunUcs, their laws and constitutions, 
are' erected; t" fix and eMtablisli those principles a.« tlie hnnis nf all laws, constitu- 
tions, and f3[o\ crnuient«, wiiicli lorever hereafter sliall beloriiK'<l in the said territory; 
to i>rovide, also, for the eetabliflhment of States and permanent governnu nt therein, 
and for their adniiK«ion to a share in the Federal councils on an equal footing with 
thti original Stat4js at m tjarly periodi* m may be consistent with the general interest. 

Skc. 14. It is hereby ordained and declared, by the authority aforesaid, that the 
follftwintr iirtii Ics shall Ih' considered a- articles of compact l>etween the original 
Status and the people and States in the i^aid territory, and foiHiver remain mialterable, 
unlets by common consent. (Rev. Stat«., p. 15.) 

Evidently Congress did not consider the territory and inhabitants 
privileged and conditioned by the articles of confederation nor entitled 
to statehood with its attendant henefits as an inherent right. 

On September 17, 1787, the proposed Constitution of the United 
States, as agreed upon by the t!onvention, was signed by all the mem- 
bers present, except Gerry of Massachusetts and Mason and Randolph 
of Virginia. The president of the convention transmitted the draft 
to ( -ongress. On 8eptend)er 28, 1787, Congress directed the Consti- 
tution so framed to " lie transmitted tq tlie several legislatures in order 
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to be submitted to a convention of delegaten chosen in each State bv 



The date lixed by the t'oiiveiition for eoniniencin*^ the opei-titions of 
^overniiient luider tlie ik w ( 'oiistitiitioii wa> March 4, 1TS!». and on 
thatdatt? the Coustitution had l>een ratitied l)y ele\ ei) of the States and 
became operative. The subsequent ratifications were. North Carolina, 
November 21, 1789; Khode Island, Mav 21*, IISU; Vermont, January 
10, 1789. During thi^ period the OonHtttution liad been exhaustively 
examined and discussed in fourteen States (including Vermont) and 
thronohoiit tlio nntirni. It was not acquiesced in }>y connrion c;)nsent 
nor iU'ccptcd ;i> Immuj»; possessed of th<^ sjiered chanictcr now conceded 
it. Ahiiost c\ t'ry oih' of its [)! ( »\ i>i()iis was fiercely a--!iili'd, and \is 
supporters were put l<> their utnii>st enck'avor in its defense. Refer- 
ence is made to tnis portion of our history to direct attention to the 
fact that in 1803 the public mind of the entire nation was familiar with 
the provisions of our Constitution, imbued with its purposes and 
spirit, and was competent to det^^rmiiie tlie extent of its intended oper- 
ation. In 1S()3 the L'nitrd States acquired th(^ province of Louisiana, 
'i'he treaty of cession conluint d tlie stipulation: 

The inliahitauts of the ce<leil tenitory shall Vn- hi''i>rftori.ite<l h> tht Vnion of thf 
Vnited StnU.s, and iuliiiitte<l as soon possible, aironiiiig to the }jr iiH'iples of the 
Fe<Ieral Constitution, to the enjoyment oi all the rights, advantages ainl iniiiiunitietJ 
of ♦•iti/,('ii> of till' riiitcfl States; and in the inoiintinie they shall be nmintaiiuMl an.l 
proteete<l in tlie free enjoyment of their iiljerty, property, and the religion tliey 
profess. (Article 3, Treaty with FVanee, 1803. ) 

As soon as the treaty ceding the country was ratitied, Con^i'ess 
authorized the Fi'esident to take possession of and occupy the territory 
ceded, and, for the purposes of maintaining a government therein, 
provided that the niilitarj^ civil, and judii ial powers exercised by the 
officers of the existing government were to be vested in such j>ersons 
as the President should appoint (Act approved October 3i, ib08, 2 
U. S. Stats.. '2U.) ^ 

The inilitaiy, civil, iuid judicial i)(>\vers exercised by the officers of 
the existing goveriunent were those created by the Spanish law, which 
had been continued in force by the French.* The only change made 
bv Congress in tliis act was to substitute President Jefferson for the 



for maintainini!; and pi-otcctini^ the innabitants in the free enjoyment 
of their liberty, property, and religion. As has already been stated, 
many of the laws continued in force by this act were iiiiniical to the 
Constitution of the United States, and the rights which Congress 
declared should be maintained are tliose guaranteed by the Constitu- 
tion. If Congress had accepted t;he doctrine that the Ci)n8titution was 
in force in the ceded territory, the President would not have been 
clothed with the ]>owers of the King of Spain, nor would Congress 
have provided for the protection of the rights by legislative enactments. 

Regarding the goveriunent of territory acquired by the Louisiana 
purcliase, Mr. Jefferson says: 

The territory was purchased by the Ignited .Stales in their eonfetlerate capacity, 
and may be disposed of by them at their pleasure. It is in the nature of a colony 
whose oommeroe may be related without any ref<N«iice to the Constitution. 

That Prasident Jefferson did not consider the territory and the 
inhabitants privileged and bound by the Constitution has already been 
refeiTed to in this discussion. * 
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On March iJf), 1804, Conjjfress passed another act providing- for the 
jjfovernnioiit of this t<^rritory. (Sec '2 8t:it.. 283, 287.) By this act 
the count rv ceded by France was divided in two parts, and all north 
of the tliii'tv-third parallel of north latitude was formed into a dis- 
trict, to be known as the District oi" Louisiana. Its govcrnnnMit was to 
be administered by the governor, secretar}', and judges of the Indiana 
Tenitory, whose \*e8pective powers were "extended over the district. 
This practicallv amounted to attaching the disti ict to the Territory of 
Indiana for judicial and administrative purposes, but the governor and 
jiidircs wen» authorized to a/k/Zv' fr7/ /<iirx that niij^ht be conducive to 
good nox (M nment in the new district, and it was specified that this 
included the power to establish inferior courts and prescribe their 
jurisdiction and duties. Certainly this does not indicate that Congress 
entei*tained the view that the inhabitants of 8aid territory possessed 
an inhei-ent right of self-govemment, or had secured the right by 
operation of the Constitution. The act contained further provisions 
that the laws so made should be consistent with the (Constitution and 
the laws of the United States; tliat they should not interfere with the 
free exercise of religfion. and that trial by iury should always be 
aUowed. Here again is evidence tliat Congress did not consider the 
Constitution in force in said territory. 

Said act further provided that aU of the territory south of the thirty- 
third pamllel was organized as the Territory of Orleans. The execu- 
tive power of this Territory was vested in a* governor and a secretary. 
The legislative powers were vested in a governor and a council of 
thirteen. 

In both the Tei'ritory of Orleans and the Pistriet of Louisi:ina the 
laws were to be rejxjrted to Cono r»>s.s, and if disapproved were to be 
of no force. It is to be noted that b}' this at t full legislative powers 
in both Territories were given to officers in the choosing of whom the 
pt»ople had no voice. 

Tne acts of Congress regarding the establishment of governments in 
the "Northwest Territory'' and the ''Louisiana Purchase" are examined 
at leiurlli. for the reason that said hnnslution has l)een the l)asi>: of all 
subsetpicut legislation by Congress regarding the establi.shnient of 
govermnent in organizeil rerritories of the United States. The gov- 
ernments in the District of Louisiana and the Territory of Orleans were 
established after the adoption of the Constitution. That the acts of 
Congress relating thereto contjiin many provisions which are not in 
harmony with the Constitution of the United States can not be denied, 
but the Supreme Court has repeatedly sustained said acts. 
Chotimi v. Krl'luni, L> How., pp. '\U, ;J73. 
PcniioV V. M*inh't jxil 'itij, :\ How.. ])]). 58t>, 
Clinton V. Enultbitvht^ lo Wall., pp. -±34-^^42. 

An investigation ox the negotiations whereby the Louisiana purchase 
was effected will show that the purpose of the transaction was to secure 
possession of the Mississippi River and make it a free highway for 
the transportation of the products of this country, and secure said 
products unolistructed passage to the mark(?ts of the world as then 
existing. While the m gotiation was pending President Jefferson wrote 
to Mr. Livingston, our minister at Paris, saying to liim: 

There if* one six)t on tlie globe, one single sj)ot, the |>o,«!sessor of wliich is our 
natural an<l hat)itual enemy. That is NewOrieane, through which the produce of 
thnH'-< iL;htlis i»f our territory must pi»i«s to market, and from its fcrtllily it will ere 
long ^'ield more than one>lialf of our produce, and coutain more than halt of our 
inhEbitants. 
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And he further said: 

That if Prance ineiHted upon holding New Orleans, her position there was so men- 
acing to the welfan^ of the t'liiteil Statos, then lying ah nost wholly east of Tin- Alle- 
ghauy Mouiitaiiw, that it would coiui)el a treaty, u£Eene>ive and del'emsive, betvN ecu 
ttie United States and Great Britain. 

Even a cursory exainiiiatkMi ot these uegotiations dcmon.st rates that 
' the great object sought to be obtained by the purchase of Xiouisiana 
was to secure industrial and commercial benefits therefrom by unim- i 

J>edcd passage to the worldVs markets. It was water, not land,, that I 
Tefferson sought to secure. The acquisition of territory was a minor 
considorntion. To brinn; th(> products of th(» threat West into contact 
with the markets of the world was the ])riMuil oUjcct. Water routes j 
were the only nieanw of i-oii\ cyunce known in liiosc duys. Hjiili'oads 
were unknown. The products of the West must rvm h the markets of 
the world via the mouth of the Mississippi, or not at all. That the 
products of the West would ever be conveyed over the Alleghany 
Mountains to the tide Avaters of the Athintic was not then dreamed 
of. The mouth of the Mississippi at that time bore the same relation i 
to the markets of the world, as then existing, as the Philippines bear 
to-day to the trade of the Orient. 

In creating- lej^islation which shall have etfect in territory newly 
acquired by the United States, Congress is required to hear in miud 
Ihe distinction between the territory itself and the inhabitants. Cer- 
tain things appertain to the territory alone, certain things to tiie 
inhabitants, and others to lioth combined. 

Discussion has already been had of tln^ proposition that the sover- 
ei^fntj' and jurisdiction of tlie Tnited States may attach to territory 
without extending the territorial bouruhiries of the nation to include 
such territory; and that such territory', so lonj:^ as it remained outside 
of the territorial boundaries of the United States, was not bound and 
privileged by the Constitution. 

It is likewise true that territory may be under the sovereignty and 
jurisdiction of the Unite^d States and yet not subject to the laws of 
the United States enacted Ix fore said territory was acfinir^'d or with- 
out reteronee to <n\d fen itorv. Statutes possess no innate power of 
expuMsioii. The geogniphical limits of the statut»*s of the United 
States are the national boundaries at the time of tlie enueiment, unless I 
otherwise provided by the act itself. During its national history the 
United States has acquired more than 3,250^000 square miles of teri*i- i 
tory on tli( continent of North America, outside of the boundaries of 
the original States. Congress has enacti»d more tlian one hundred ', 
special ai'ts for tlie pur]>o<:e of extending over this \ ast domain, the ' 
( institution nnd laws of tiie I'nitcd States, hr>/ hniiJhj rntij>j>1iciihle^'* 
and Alaska still remairis to lie dealt with, rhe Constitution and 
Federal laws have not been made operative therein, excepting the laws 
I'elating to customs, commerce, and navigation. (U. S. Rev. Stats., 
sec. 1954.) It is unorganized territory governed by and legislated for 
by special acts of Congress, enacted* as circumstances required and 
conditions justilied. 

It eould not candidly he contended that tdl territory considered 
merely as land hjis nn innate, inherent right to the privileges guaran- 
teed by the Constitution or tlie spirit of our institutioiis to the terri- 
tory constituting the United States. For instance, if an American 
voyager were to discover an uninhabited island which was rich in min- 
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eral resources, contained large deposits of guano and phosphates, 
streams teeming with fish, extensive forests of valuable woods, fruits, 
and nuts, animals with valuable furs and skins, coral, oysters, and 
pearls in abundance, and should take possession thereof in the name of 
the United Statos, would such American citizen be permitted to land 
these natural products of the island in the I'lntecl Stntes without other 
restriction than is imposed on the coasting- trade between different 
parts of the United States? Such is not the accepted doctrine. (See 
Guano Islands, title 72, Rev. Stats., 1878, p. 1080.) 

The action of the discoverer does not benefit the island, except in 
this, that it affords an opjx>rtunity to the political branch of the 
Government of the United >tat(^s to attach the sovereignty, dominion, 
and inrisdiction of the United States to the territorv. and thereafter 
confer upon it such ])i ivileo-<'s as to the political branch seems ]ust and 
proper. When the rights of the Unitecf States have their inception in 
conquest and are maintained as such, the result is the same as from 
discovery. But if the rij^hts of the territory so acquired are made the 
subject of a stipulation in the treaty of peace terminating the war in 
which the conquest was made, or in any treaty, the United States 
becomes bound and the territory to that extent benefited hy the terms 
of the national compact. Hut the rights of the territory are inrhonte 
'and are derived from the trc^aty. They are guaranteed by the nation's 
honor, not by the Constitution. The territorv itself < an not insist 
upon tile fuUiiinient of the cuiiipact. The undertiiking is with the 

Srevious sovereign. The time and manner of its performance is to be 
etermined by the United States. The territonr secured by the con- 
q^uest of Mexico is an instance in point. The United States based its 
title to tipper California and New Mexico on conquest, but in order to 
effect a peace honnd itself ])y treaty stipulations that the territory so 
ac(|uir( (1 should be incorporated into the union of the United States, 
(y Stat., 

If the purpose of this treat}' stipulation was to secure the eventual 
admission of the conquest as a State, the obligation has been in part 
discharged by the admission of Oilifornia and is yet existing as to New 
Mexico. 

New Mexico has been made an organized Teri itory, and now seeks 
admission as a State: but the rl-iinis presented by tlie Territory are 
founded on the fact that its p(j[)uiation is sufficient and of such charac- 
ter, and its internal development advanced to sut h degree, that the 
time has arrived for it to receive the privileges agreed upon in the 
treaty with its former sovereign. It appeals to the discretion of 
Congress; not to the fixed principles or unvarying provisions of the 
Constitution. 

Whiitev(M' incipient right to statehood exists in favor of New Mexico, 
ci>uies fi'oni the treaty of 184?^. an(i not from the Constitution. 

It is tiiie that in ex])rpssing his views on the Died Scott case. Chief 
.Justice Taney ainiounced the dtntrine that the United States could 
acquire territory for no other purpose than to convert into States of 
the Union, and that all territory acquired by the United States was 
charged with a trust requiring' ultimate admission as a State. The 
language used by Chief Justice Taney is as follows: 

There is certainly no power given by the Constitution to the Federal Government 

to ostatilish or maintain colonies hDnlcrinir (n\ the T/iiitcd States or at a ilistancc, to 
■ be ruled and governetl at its own pleasure; nor to enlai-ge its let ritoiial limits in any 
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way, except bv tlie admission of new States. That power s plainly frivon, and if a 
new State w admitted it needs no further legislation by Coi^resa, becauije the Con- 
stitution itself defineH the relative rights and powers and duties of the State, and the 
citizens of the State and the Feileral (iovernnient. But Jio power is given toacquite 
a territory to be held and f;overnt»d jxrniaiKmtly in that character. ♦ * * 

We do not mean, however, to question tlie power of Congress in this respect. The 
power to expand the territory of the Tnite*! States by the admission of new States is 
plainly jjiven; and in the construction of this power by all tlie deimrtniente of the 
Goveiiiment it has been held to authorize the acquisition of territory, not fit for 
admission at the time, but to l)e ai^lniittad assoonas its population and situation would 
entitle it t(tiidmissimi It is ac<|iiin'(l (o hcfritiic n State, antl iiof to 1>e held as a colony 
and governed by Cougresss with absolute authority; and m the propriety of admitting 
a new State is committed to the sound discretion of Congress, the power to acquire 
territory for that purpose, to he held by the Unite<l States until it is in a suitable 
condition to become a State upon an ecfual footing? with the other States, muBt reat 
upon the same discretion. (Dml Scott v. Siiiuljnrdy 19 How., .193^48, 447.) 

The dortriiu' thus anuouiu-ed bv Chief .luslicf Taiiev. thut the United 
States could aeij[Uii'e territory only for tlie purpose of eieuting States, 
was accepted by the court as then constituted. Whether the hm^uage 

auoted is mere dict^tm^ as is often asserted, or was the vital point m 
tiat case, as is now contended, is not ensential in this investi^tion for 
the following reason: That doetrine re.sts upon the proposition that 
the authority of the I'rnfjvl St;it«'s t<> acquire territory is derived solely 
from the power to create and adniiL new States, which power is con- 
ferred upon Congress hy section 3 of article 4 of the Constitution. 
The Drea Scott case is the only case in which this proposition has ever 
been accepted. What is popularly supposed to have lied to its accept- 
ance in that case is matter of history, not of law. It is sufficient for 
the purposes of this investigation to call attention to the fact that 
Chief Justice Taney's major premise was in direct contitwention of the 
doctrines established f)y the prior decisions of the court and by the 
course of Congre.s.sional action, and has been igiiored and completely 
overthrown by the subsequent decisions of the court, to sa}' nothing 
of the tremendous results of the civil war. 

The rkfht of the United States to acquire territory was at first held 
to arise irom the power conferred uj)on Congress by the Constitution — 
1. To carry on war. (Clause 11, Sec. 8, Art. I.) 
And the power conferred upon the Prc^sidenl and Senate — 
'1. To make treaties. (Clause 2, Sec. 2, Art. 11.) 
Finally, the court, the Conoiess, and the nation recognized that the 
United States is a sovereign nation, and that the right to acquire terri- 
tory" is an inherent attribute of sovereignty, and thereupon this right 
of &e United States was declared to rest upon the abiding foundation — 
3. The sovereignty of the United States. 

America a Jm. Co. v. ('<t)d<'i\ 1 Petei's, 511, 541. 
^foniion Clntrrli v. rv'ded States, i:>,<^ V . S., 42. 
f^mfed SfiiieH, L>/<m a/., v. lluehihe^ It) Wall., 414, 434 
Joiu'x V. rnlhd SfrfUs, 187 U. S., 202, 212. 
That the doctrine announced by Chief Justice Taney in the Dred 
Scott case was in direct contravention of the understanding and course 
inaugurated by the founders of our Government and thereafter fol- 
lowed by Congress, is manifest from an examination of the national 
conipnct with the Northwest 'I'erritorv (1T8T), the Louisiana Purchase 
treat\- (1803). th<- treaty with Spain reoarding Florida (1819), the 
treat\ with Mexico regarding Lpper California and New Mexico 
(1848), and Alaska (18tjT). 
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One of the articles of the national compact with the Northwest Ter- 
ritory (1787) contained the following pledge: 

Tlu-rc shall he fornu'd in the said ti-rritorv not le^s than three nor more than five 
States. * * * And ' * * such .State shall Ik* admitted * * * on an equal 
footing with original Slatet^, in all rt^pects whatever; and shall be at liberty to form 
a permanent OoDBtitution and State govemm^t. (See Rev. Stat. U. B,, p. 16^ 
article 5.) 

Why was this compact entered into, if the territory was already 
charged with a trust in favor of statehood, and the United States 
without authority to acquire it for any other purpose? 

In the treaty for the cession of Louisiana the United States obligated 

itself that^ — 

The inhabitants of the irded territory shall be incorporated into the Tnion of flie 
United States and aduiitled as soon a« ix>ssible according to the princijjies ol the 
Federal Constitution to the enjoyment of all the rights, advantages, and immmnitieB 
of the citizens of the United States. (Article 3, 8 U. S. Stat., 202.) 

In the treaty with Spain whereby was confirmed the title of the 
United States to the Floridas the United States obligated itself that — 

The inhabitants of the territories * * * shall be intx)rporated in the Union of 

tlu' Tnited States as soon as it may be consistent witli the principles of the Federal 
Constitution, and admitt&d to the enjoyment of all the privil^cs, rights, and immuni- 
ties of the citizens of the United States. (Article 6, 8 Stat, 266.) 

In the treaty with Mexico whereby Mexico relinquished its rights 
to Upper California and New Mexico the United States obligated itself 
that — 

The Mexicans who, in the territories aforebai<i, sihuU uui preserve the character of 
citizens of the Mexican Republic confonnably with what is stipulated in the prect*d- 
ing article, shall he iii(or|)ornted in the T'nion of the United States and to be 
admitUni at the proper time (to be juclged of by the Ck>ugre&s of the United States) 
to the enjoyment of all the nj^hts of citizens of the Uuit^ States according to the 
principles of the Constitution. (Article 9, 9 Stat, 930.) 

In the treaty with Russia whereby the United States acquired title 
to Alaska the United States obligated itself that — 

The inhabitants of the ceded territory « * * should be admitted to the enjoy- 
ment of all the rights, advantages and immunities of citizens of the United States. 
(Article 3, 15 Stat, 642.) 

For what pui'pose and to what end were these ti'eaty stipuUitions 
created, if bv the act <>f tt<^qn(xif!nri the territory liocanic charged with 
a trust in fnvor of stiUehood uud the United States required by its 
Constitution to cxcciit<' snid trusts • 

The doctrine Hiinounccd in the Dred Scott decision was not original 
with Chief Justice Taney. It was originated by John C. Calhoun and 
announced by him during the discussion of the Wilmot proviso in 
1847. Jiegafding its origin Thomas H. Benton says : 

A new dogma was invented to fit the case— that of the transmij^ration of the Con- 

Htitntion (the nlaverv ]Kirt(>f if ) into the Territories, overriding and overmlinfr all 
the antislavery laws which it found there, and planting the iufititution there antler 
its own win^', and maintaining it beyond the power of eradication either by Congress 
or the people of the Territory. Before this dogma wai? proclaimed efforts were made 
to fret the Constitution exten<led to these Territories by act of ( 'o!i<:r< ss. Failing in 
those attempts, the difticully was leape<l over by lx>kliy uhsiujiiiig " that the Ctmsti- 
tntion went of itself" — that is to say, the slavery part of it. In this exigency Mr. 
Calhoun came out with hi> new and snpromo doirnia of the traTJsn)igratory function 
of tlie Constitution in the ipso facto, and the instantaneous transjxjrtation of itself in 
' its slavery attributes, into all acquired Territories* 
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And as to the doctrine itself, Benton »ays: 

History can not clasH higher than afl the vaji^ary of a dieeteed imagination this 
iuiputeil Helf-m^ting and self-extennion of the ConHtitutioD. The Coi^tution doe:^ 
nothing of it«elf — not even in the Staten, for whicli it was made. Every part of it 
reqnires a law to put it into operation. No part of it can reach a Territory unless 
imparted to it by act of Congrees. (Bentoirs Thirty Years in the Senate, vol. 2, 
pp. 713, 714.) 

The conclusion seems irresistible that the sovereign i>eople of the 
United States, in acquiring territory by the exercise of the inherent 
right of sov^ereignty, secure said territory free und clear of incum- 
brances other than ?t sees fit to impose upon itself l)V treaty stipulation 
or otiici- agreement entered into with direct reference to said territory. 
A dillerent conclusion ean only be reached by conceding that the 
sovereign people of the United States, acting in a sovereign capaciU', 
are not possessed of the powers which constitute sovereignty. The 
sovereign people of the United States, while acting as a political unit, 
X>06se8s every attrilnite of the most potential sovereignty. 

Colons V. Vtrgfnlti^ {\ Wheat., 264. 

Mr ('nf loch \\ Man/If nuh A: Wheat., 405. 

Lnrn (\>. v. Oregon^ 7 Wall., 71, 76. 

Ltyal Tctuir dmn^ 12 Wall., 5^33. 

The Chhu'H^^ Krclamon Case, 130 U. S., 581, iUU. 

In re Neagh', 135 U. S. , 1, 84-88. (Dissenting opinion of Fuller, 
Ch. J., and LAmar, J.) 
While the court have declared these powers, so exercised, to be of 
broad extent and of exclusive character, they have not omitted to 
refer to certain limitations thereto and restrictions thereon. 
In Moriiioi) Church v. UniUd States (i3t> U. 8., 42) the court say : 

Til principal (juestions raised are, tir^t, as to the powtT of Congress to repeal the 
t harter of the Church of Jesus Chriat of Lattcr-Day Saints, aud, secondly^ a^i to the 

Eower of Congress and the courts to seixp the pro]x^rt y of said oorponition and to 
old the .Siiuie for the pnrposes mentioned in the decree. 

The power of Congre.s8 over the Territories of the United States is general and 
plenary, arising from and incidental to the right to acq ni re the territory itijelf aud 
from the power given by the Constitution to make all needfnl rules and regulations 
resi)ectii)g the territory or other property belonging to the Ignited States. It would 
be absurd to hold that the L iiitcd States has power to lu q aire territory and no ix>%ver 
to govern it when a<'quire<l. The power to ar(]uire territory other than th(» territon.' 
northw^est of (lie Ohio fw liirh belongecl to tlie Fiiitecl State? at the adojition of 

the Constitution) is derived from the treaty -making power and the power to <ie<"lare 
and carry on war. The incidents of these powers are those of national sovereignty, 
and belong to all independent <;overnment.s. The power to make a<'(juisiti<»ii^! ot ter- 
ritory by conquest^ by treaty, and by ct^ssion \& an incident of luitional sovereignty. 
The Territoiy of Louisiana, when accjuiretl from France, and the Territories west of 
the Rocky Mountains, when acquired from Mexico, became the absolute pro^rty 
anddomani of the Unitod States, subje<'t to such conditions as the tioveniment, u\ its 
diplomatic negotiations, liad seen tit to at^'ept i-elatinjr to the rights of the people then 
inhabiting these Territories. Having rightfully a( < pi i i e< 1 sa i< 1 Territories, the United 
States Government was the only one which coidd impose laws upon them, antl its 
sovereignty over them was complete. No State of the Union had any such right of 
sovereignty over them ; no other country or government had any such right. These 
propositions arc so eleineiitary, and so necessaniy follow from the ronrlitionsof things 
arismg upon the aequisitiou of new territory, tliat they need no argument to support 
them. They are »elf-evident. 

After thuj5 declariug the powers of Congress the court further say 
(p. 44): 

Doubtless Coi^ress in i^islatiug for the Territories would be subject to those 
fundamental limitations in &vor of persimal rights which are formultUed in the Con- 
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stitntion and its aniendmontp; but these limitntinns would exist rather by inference 
and the general spirit of the Constitution, from which Congress derives airits powers, 
than by any express ami direct application of its provisions. 

The case of Thompson v.'. Utah was diH-idcd by the coui*t as now 
constituted, and therein the court, quoting from Mormon Church i\ 
United States, again say (170 U. S., 343, 349): 

Doubtless Congres? in legislating for the Territories would be subject to those 
fundamental limitations in favor of perwonal rights which are formulated in the Ckm- 
etitution and itn aniendmentiii; hut these litriitationH would exist rather by inference 
and the general spirit of the Constitution, from which Congress derives alfits powera, 
than by any express and direct application of its provisions. 

Attention is directed to the use bv the court of the expression 
formulated by the Constitution,-' rather than created, conferred, or 
guaranteed by the Constitution, showing that the court had reference 
to ''fimdamental limitations" on legislative powers arising from the 
primal, inherent rights of men— rights which do not arise from con- 
stitutional provisions and antMiitc all ^-overnments, such as life, 
liberty, acquisition of property, formation of a family and Ix^trc^tting 
offspring, and other rights of like character. Such rights arc not 
created or conferred by governments. They are protected, main- 
tained, and promoted by afl just governments, and their exercise reg- 
ulated and controlled, and in proper individual instances taken away, 
but it is not the rights it is the regyJoituni which originates with gov- 
ernment. When we undertake to consider such rights in the abstract, 
we rise above constitutions and statutory enactments, and enter the 
realm of ethics, and must deal with the laws of civilization and the 
spirit engendered by ninelt^cn ('}iri>tian centurier^. 

All the powers of the Government of the L'nited Slates are Ihnited 
and controlled by these higher laws, for the reason that the sovereign, 
i e., the people of the United States, recognize their controlling power, 
and if an officer exercises his discretion in violation thereof, the sov- 
ereign displaces him and secures an incumbent whose discretion coin- 
cides therewith. Not even the Constitution is exempt. For instance, 
the Constitution plairdy confers upon Congress the right to "'grant 
letters of marque and reprisal.'' (Art. 1, sec. 8.) Had a citizen of the 
United States, during the late war with Spain, applied to Congress for 
such letters, asserting his claim as one of right guaranteed by the 
Constitution, would the letters have been issued!! If not, why ^ The 
interrogatory is best answered by the language of Chief Justice 
Mai'shall when he says: 

AVi- atlniit, a,« all ninst admit, that the ]><>\v('rt? of the (;<ivennnent are limited, and 
that it« limits are not tt) be traiiik'ended. But we think the sound eonstruction of 
the Constitution m\wX allow to the national le«;if*iature that discretion, witli re.<],>ect 
to the means by which the powers it confers are to \m carried into fxccution, which 
will enable that hody to perform the hiL'b duties a^sipned to it in the mannt^r most 
benettcial U> tht- people. Let the eud be lt'j;itinjate, let it be witliiu the !*copi' ol the 
Constitution, and all nteans which are approj)riate, which arc |)lainly adapted to that 
end, w hich arc tiot prohibited, but consist with the letter and spirit of the Constitu- 
tion, are constitutional. 

In inv(»stigating the sttitiis of the iiihiil>itant.x of territory newly 
acquired by the Cnited States, title to which is based upon c(Mi(jtiest. 
it is nei cssiii y to licar in mind the diHerencc between political privi- 
leges and personal rights. 

I*olitical privileges, in the .sense in which the term is used at this 
point of this dis(*ussion, are created and conferred the political 
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laws, i. e., the laws fixing and regulating tho relations between the 
citizrn nnd tho sovereign. The porsotial ri^^lit.> to Ik* eonsidrrod nre 
thn i> inheioiit to man, snch as •*life, lilHTtv, and the pnrsuit of hap- 
piness.'' The most saered of these is life. I^et that rifrht be taken, 
for an example. Sacred as is the right to life, it is suspended in the 
pre.senee of war. Conquest results from invasion, invasion from war. 
Time was when war meant extemiination* invasion death to the inhab- 
itants, and eonijuest slavery. Civilized nations no longer put the 
inhabitants of invaded territory- to the sword, although at one time it 
was done hv Divine command. Why was the paetiee abandoned? 
Was it because the AnKM-ican colonit's issued the Declai-af inn of Inde- 
pendence^ Was it in <-oin})lian( t' with the requireniciits *>f tlie Con- 
stitution of the United States ^ Or is the restruijil eniorced by the 
laws of civilization and the spirit of the ui* e i Are not the Declaration 
of Independence and the Constitution of the United States as power- 
less to enforce this restraint as the conmiand of Moses is to remove it? 

In dealing with ihv iidiabitants of newly acquired territory, it i.s the 
spirit of the Constitution, the chaiaeter (»f our institutions, and the laws 
of humanity and ei\ ilizatiou that impose restraints, in the absence of 
treaty stipulations in regard thereto. 

The Supieme Court of the United States say: 

The title l)y eonqui'st in ac tjuirt d and niaiiitaiiuTl hy force. The luiujueror pre- 
Bcribee its limits. Htunanity, however, actini? on publicopinion, ha^' eHta))liHlied, as a 
^ncrnl rule, that the coiv^uend sliall not Ix' w antonly opjiressed, and that their con- 
dition shall remain as eligible as is^ compatible with the^ objects of the conquest. 
Most usually they are incorporated with the victorious nation and become euDjects 
or citizens of the (iovernnient with which they are connected. The new and old 
nieiuV)or8 of the society, niinfrle with em^h other; the di.stinction between them if* 
gradnally lost, and they make one i>eople. Wliere tliis irn'orporation is practicable, 
humanity demands and a wise policy n^quireSf that the rights of the <;onqtiered. to 
property ^i]u)id<l remain iiniTn]nur('d; that the new .snljjccts nlioiiM l>e governed as 
equitably as? the old, and that contitlence in their security should gradually banish 
the painful sense of being separated from their ancient connections and united by 
force to strangers. 

When the i niHiue.'^l i.s complete}, and the compierevi inhabilanlH can Ix; blended 
with the f'omnK tors, or safely governed as a distinct people, public opinion, which 
iiot rvcii till' ( (luqueror < an di^^n^gard. imitoscs tlu':-c n-straints upon him; and he 
can not neglect them without injury to his fame and iiazard to his power. {Johnson 
V. Melvtoxh, 8 Wheat., 548, 589.) 

In Brown v. Ut,!tH/ Sfat.s (8 Cranch, liO), the court say (12'2, 123): 

Respecting the jiower of government no doubt is entertained. That war gives to 
the sovereign fall right to take the persons and confe«ite the property of the enemy 
wherever found is conceded. The mitigations of this rigid rule, which the humane 
and wii^e policy of mnderTi thiicp has ijitroduced into practict*, will more or less affect 
the exerci.^e oi this right, but run not iiiqiair the right ityeli. That remains imdi mi n- 
ishe<l,and when the sovereign authority shall choose to bring it into operation, the 
judicial department nmstgive effect to its wilL 

Substantially the same thing was said in Young v. United JState^ 
(^T U. 8., 60). The language of the court in that case was: 

All inoiierty within any enemy t^'rritory is in law enemy pro[»erty, ju!^t as all per- 
sons in the same territory are enemies. A neutral owning property within the 
enemy's lines holds it as enemy property, subject to the laws of war, and if it is 
hostile property subject to capture. 

But in another case, that of Mrs. Alexander Cotton (2 Wall., 4(H, 
419), the Supreme Court say: 

This rule, as to property on land, has received very important (lualifications firom 
usage, from the reasonings of enlightened publicists, and irom judicial deciaicHifl. 
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Sec also Bn/jg,s v. Uuit^^d State>i {U?* V. S., 84f5. 356), wherein the 
court quote with sipprova! tho (Incisions ahove rofei'i ecl to. 

It will be noticed that in iionc of tlie.se cuse.s doe.s the court .suggest 
that the limitations on this sovereign power are-created by the Consti- 
tution of the United States. 

It is with reference to these higher kws and most potent spirit that 
the Supreme Court say : 

The personal and civil rights of the inhabitant?^ of the Territorio.'< are secured to 
tboin, aa to other citizen >\ ])y the principles of constitutional lilwrty which restrain 
all tilt; agencies of goveriinu-iit. {}ffirphif\. Jlauuniy, 114 U. S., 15, 44-45.) 

And also (to quote a third time): 

Doubtless Co?i<jrre««, in legislatiriLr for the Territories, wonM ])e -^uVsject to tho.^e 
fiiiKlaniental liniitations in favor oi personal right.** whieliare £t>niiuUUiJil in the Con- 
stitution and its amendments; but these limitati«ins would exist rather by inference 
and the general spirit of tlic Constitution from wliicli Congress derivfH all its ]iowers, 
than by any express! and direct appiit:ation at its provisions. {Monnou Chun-h v. 
Unitefi Siaf4», imV.B., l.,44; Thomimuv. T^oft, 170 U. 8. , 343, m ) 

Alaska i> an existing instunee of unoi oanized territoiy belonging to 
the United States and governed directlv and entirely bv Congre^ssional 
legislation. 

Regarding the powers of Congress in legislating for Alaska, Daw- 
son, J., said: 

Possessing the power to erect a Territorial government for Ala^^ka, fhei/ could confer 

upon if sin-h pfO'Vr.w, jnfficuil inul I'.rr'-iilirf, as Ijit '/ ilfi iiifd inOSt guitubli' hi tin iti'c - - • '/f 

the inluibitanis. It was unquestionably witiiin the constitutional power of Congress 
to withhold from the inhabitants of Akuska ihe power to hgikate md make tarn. In 
the absence, then, of aiiy law-making power in the Territory, to what source must 
the i>eople look for the laws by which they are to Ix; governed? This question can 
admit of but one answer. Congre^ is the oidy law-making power for Alaska. ( UnUed 
8tai£» V. Ndaon, 29 Fed. Bep.» pp. 202, 205, 206.) 

In Endleman v. United States^ speaking of the powers of Congress 
in legislating for Alaska, the court say (86 Fed. Rep., 456): 

Congress has full le^lative power over the Territories, unrestricted by the limita- 
tiona of the Constitution. (Syllabus.) 

In the body of the opinion the court said (p. 459): 

The United States, having rightfully acquirer! the territory, and being the only 
Government which can impose Jaws upon tlicin, has the entire dominion an<l wver- 
eignty, national and mumcipal, Federal and State. * * * it amy l^islate in 
accordance with the special needs of eadi locality^ and vary its regulations to meet 
the conditions and circumstances of the people. 

This case was decided by the United States circuit court of appeals, 
ninth circuit, February 28, 1898. 

Si)eaking with reference to the government of organized Territories 
and their inhabitants, the Supreme Court say: 

Their people do not constitute a sovereign power. All political authority exercised 
tliereui is derived from the General Gitcernuwut. {^now v. Umled iSUUe^f la NN'all., 
317, 320.) 

It will be noticed that tlie .source of tli<* (losionated authority is 
dechmnl by tbe court to be tbe ^'deneral (Tovernnient.'" not the Con- 
stitution, Tliis decision is a clear recognition of the sovereign power 
vested in the General (rovernment, and which is exercised independent 
of the Constitution. 

if this is the rule as to organ izinl Territories, peopled as they have 
been by immigration 11*001 the older communities of the nation, by our 
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own citizeii.s whu at houje possessed tho rij^hts oi citizenship and par- 
ticipated in the sove reign t_) , luaiiy ^)^ wlioiu entered the Territory to 
avail themselves of .special piivileget^ betjtowed upon them by the 
nation in recojj^nition ca their valor in defense of the nation, is a* more 
advantajjfeous mle to hv applied to unorganized territory, largely 
peopled by an alien race, i^rnoiant of our laws, customs, and institu- 
tions, unahlo to (listin<jfuish tho difference between th<^ Constit utiofi of 
the I'nited States and a map of the «'oniitry. and as incapable, at 
l)resent, of propei'ly applyinj^ its complex provisions ana diverse 
au-eiicic« as they woidd be those of the switchboard of a union railway 
stotion? 

It therefore* seems incontrovertible that the unorganized territory 
of the I'nited 8tjit«'s is not bound and benefited b}' the Constitution 
and laws of the Tnited States until Congress hits made appropriate 
provision th(»refor. And if Coiit^rcss shall by appropriate action 
extend the tcri ilorial boiitidMi i^ .s of the Tnited States to include the 
islands acquired by the nation during the late war with Spain, and 
thereafter contiime said islands in the condition of uriorgaubicd terri- 
tory governed by the sovereign powers of the nation, the exercise of 
said sovereign powers will not be directed, limited, or controlled by 
the expressed provisions of the C-onstitution. 

All thv functions of government being within the legislative discre- 
tion, C'ongress may exercise theui directly or through organized 
agencies for local ride. 

''AH the discretion which belongs to the legislative power is ve-sted 
in C(»ngrt;ss" (114 U. S., 44), and therefore "the power of Congress 
over the territories is general and plenary." (136 U. S., 42.) 

III. 

Congress having determined tocluiniic unorganized territory belong- 
ing to the United States into organized territory and invest it with 
the powers of government known as Territorial, is Congress there- 
upon and therealter under obligation to provide laws and a government 
for it which shall fulfill all the guarantees of political independence 
and rights of citizenship which are provided for by the Constitution 
of the United States for citizens domicil(»d w'ithin the territorial 
boundaries of the United States f In other words, does the Coustitu- 
tion, ]>i'opr 'i(> >'i(fon\ extend over said Territory ? 

Throughout our entire history Congress iias a^lhered to the doctrine 
that the gn^at powers and appui*tenant rights created and conferred 
by the Constitution were not inherent to all people, but were to be 
bestowed upon them, tlie bestowal to be made upon those only who- 

S assessed the ability and determination to properly exercise them, 
ence the requirements of the naturalization law^^. 
Congi'ess and th(^ Executive are to judge of the titness of the appli- 
eaiits for such bestowal and the tests bv which thev are to be tried. 
Hence the authority' to enact the Chinese, Contract Laboi', and l^auper 
Exclusion acts. Hence the right to fix the time when orgiinized Ter- 
ritories shall be admitted into the Union as States and the people thereof 
ac<iuir(^ the sovereign rights of a State. Acting upon the tlieory that 
the Constitution did not e^v projmo rnjor* ext^'nd over the territory of 
the United States outside of the boundaries of the several States, Con- 
gress has given force and effect to the Constitution and laws of the 



u kjui^L-u Google 



47 



United States in the organized Teriitoiics by legislative enactuient. 
The act to establish a Territorial goyernment for New Meidco (1850) 
contained the following provision: 

Sbc. 17. Aitd he it further enacted, That the Oonstitntion and all hmm of the United" 

States w liicli are not hK-ally inapplieal)U', shall have tlu' siiiu' force and effect within 
t^aid Territory of New Mexico aa elsewhere within the Uiiitetl States. (9 Gen. 8tat«. 
of U. S., chap. 49, p. 452.) 

• 

Similar legislation has been had in regard to other organized Terri- 
tories, as foUows: Utafi, vol. 9. Stnf. L., p. 45S, chap. 51, see. 17; 
Colorado, vol. 12, p. lTt>, chap. sec. Dakota, vol. 12, p. 244, 
chap. i>6, sec. 16: Idaho, vol. 12, p. 8io, chap. 117, sec. 13: Mon- 
tana, vol. 13, p. in, chap. 95, sec. 13; Wyoming, vol. 15, p. 183, 
chap. 235, sec. 16; District of Columbia, vol. 16, p. 426, chap. 62, sec. 34i 

finally in the *'Act to revise and consolidate the statutes of the 
United States," approved June 22, 1S74, Congress made general pro> 
vision as follows: 

Tlu' roiistitution and all laws ( >f tlie T"nit('<l States which are not locally inapnli- 
fable ifhall have the same force and effect within all the 0)yanize(l Tei ritories, ana in 
every Territory liereu/ter organized as elsewhere in the United States. (Revised Stat- 
utes of the United States, sec. 1891.) 

The expressions "organized Territories" and "every Territory 
hereafter organized" appearing in this statute, refers to the political 
subdivisions known asxeri'itories, in whw-h Territo.rial gov(^i nments 

have been or !nny b(> (>rii"!inized. (Sec title 2o, chtips. 2 and 3, Rev. 
Stats.) It ciin not hf int( i'})rctcd to mean unorganized territory con- 
sidered as an expanse ni country, nor can '"every IVrritory hereafter 
(/fyafiked"' be held to mean every foot of land licreafter avfjuired. 
(See title 23, chap. 3, p. 342, Rev. Stats., V. S.) 

When the various new States were admitted into the Union their 
territory and inha))it5ints derived the benefits and were subjected to 
the obligations of the Constitution by virtue of the act of admission, 
which invariably contains the provision that snid Stiitv is '"admitted 
into the Union on an equal looting with the original States in all 
respects whatever." 

The opinion of Chief Justice Marshall in l^ough borough v. Blake (5 
Wheat, 317) is often cited as sustaining the doctrine that the Constitu- 
tion is in force eie prttprlo vipore in the TeiTitories. The name of 
Mai'shall is one to conjure with; and when he speaks regarding the 
Constitution it behooves a person desiring an understanding of that 
instrument "''to Nvi it*' his savings in a hook.'* 

The case of Lono iiborougli i\ Blake was an action ol" trespass, to try 
the right of Coiiorcss to impose a direct lax on the District of Colum- 
bia. Chief Miu sliall stated the issue as follows: 

Thifi case presents to the cousideradon of tiie court a single question. It is this: 
Has Ck>ngrefis a right to impoee a direct tax on the District of Colnmbia? 



In answering this question affirmatively, Chief Justice Marshall said 
(pp. 318-319): 



The eijsrhth section of the first article gives to Ck>ngres8 the "power to lay and col- 
lect taxes, duties, iniiwsts, and excises," for the purposes thereinafter mentioned. 
This grant is general, without limitation as to place. It, consequently, extends to' 
all places over which the (Toverninent extends. If this could be doubted, the doubt 
is removed by the subsequent words which mo«lify the grant. These words are, 
" But all duties, imposts, and excises shall be uniform throughout the Ignited States." 
It will not he contended that the modification of the power extends to places 
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to which the power itseh' does not extend. The i»ower, then, to lay and col- 
lect duties, imparts, and excises may beexercisefl, and inugt be exen-ised throu>?hout 
the United States. Vom* thi« tenn dosiL'iiiitc thv w iiulc or ntiy particular portion r>f 
the American empire? Certainly this question can admit of but one answer. Jt is 
the name given to our Great Republic, which w composed of States and Territories. 
The District of Columbia, or the ten itory wrst of the Missouri, is not less within the 
United States tlian Maryland or reunsylvauia; and i« not less necessary, on the 
principles of our Constitution, that uniformity in the imposition of imposts, duties, 
and excises should be oh.'ierved in the one than in the other. Since, then, the power 
to lay and collect taxes, whi«'h includes <lircct taxes, is <»bvio\isly coextensive with 
the power to lay and colle<'t duties, imposts, aiid exci.ses,"ajid since the latter extends 
throughout the'Unit( (l States, it follows that the power to impose direct taxes also 
ext( nds throughout the United States. 

What was it rxlendod ''to all places over which the Crovernment 

extends r- Clearly it was the power to impo.se taxes/^ The power 
of taxation is a .^ovei-eii>ii rij»ht of (lovernmeivt. One of those rio-hts 
whieh Marshall was eager to establi-sh belonged to the General or Fed- 
eral (loverniiient. 

That the Chief Justice did not intend to declare the Constitution to 
be in force in the District of Columbia appears clearly when the facts 
ii[)on which the action was founded are known. 

The law a.^isnilod hy the taxpayers wasn special act imposing- a direct 
tax upon the Disti iet a/f/nf\ That is, the act did not impose a tax upon 
the eoiiTitry at laroe and simply require the Di.^trict to pay a sli!ir<' pro- 
portionate witii tliat of the several States. The taxpayers directed 
attention to the fuliuwinfr provisions of the Constitution: 

The Congress shall have power to lay and collect taxes. (Sec. 8, clause 1, Art. I.) 

Representatives and direct taxes stiall be apportioned among the several States 
wliich n^ay )>c in(1n<1ed within this Union, according to their respective numbers. 
(Sec. 2, clause 'd, Art. I.) 

THo capitation or oth^ direct tax shaU be lud, unless in uroportion to the census or 
enumeration hereinbefore directed to be talcen. (Sec. 9» clause 4, art. I.) 

The protesting property owners of the Distiict contended that Con- 
gress was not authorized to impose a direct Uix except in those parts 
of the country afforded R(>])resentjitives in Congres.s and embraced in 
the Itintjiiage '"the seveial States which may be included within this 
Union;'" and if th\> contention was not siLstained, and the power of 
Congress to impose a direct tax extended beyond the States of the 
Union, the Constitution required that the amount to be raised by such 
tax ^^be apportioned among the several States'' and not confined to 
one, to wit, the District of Columbia. 

Regarding this contention Chief Justice Marshall said (pp. 322-^323): 

We think a satisfactory answer to this arj^nnient may be drawn from a fair com- 
parative view of the different climses of the Coiistitntion which have been recited. 

That tlie general grant of power to lay ami colle<*t taxes is made in terms which 
comprehend the District and Territories as well as the States is, we think, incontro- 
vertible. The subsequent clauses are intended to refrulate the exercise of this i>ower. 
not to withdraw from it any portion of the commuuity. The words in whicli those 
clanses are expressed import this intention. In thns regulating its exercise a rtde is 
given in the secoiid section of the first article for its application to the respective 
States. The rule declares how direct taxes upon the States shall W imposed. They 
shall ajiportioned upon the several States according to their numbers. If, then*, 
a direct tax Ije laid at all, it must be laid on every State, conformably to the rule pro- 
vided in the Constitution. Congrt^ss has clearly no power to exempt any State from 
its due share of the burden. But this regulation is expressly confined to the States 
and creates no necessity for extending; uietax un the Distnct or Territories. Tiie 
words of t!ie ninth si etion do not in terms reijuire that the system of direct taxation, 
when restarted to, shall txj extended to the Territories, as the words of the second 
section require that it shall be extended to all the Stales. They^ therefore, may, 
without ^'^olell(*e, he understood to jxive a rule when the Territories shall be tezed 
without imposing the necessity of taxing them. 
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Loughborough i\ Blake was decided in 1820. In 1828 the iVmerican 
Ins. Co. V* Canter (1 Pet., 511) was presented to the court, Chief 
Justice Mai-shall presiding. In the course of his argument of that 
causo, Mr. Daniel Webster, discussing the condition of Florida, then 
a Territory, said (p. 538): 

What i>- Florida? It is not part of the I^nite^l States. How can it be? ITow is it 
represented? Do the iawH of the United States reach Florida? Not unless by par- 
ticular provisions. The Territory and all within it are to be goveniod by the ac^r- 
iiuf power^ except where there are reservations by treaty. By the law of England, 
wnen po88es.sion is taken of territorv, the kinjr, Jure Cm'onne, has the power of legis- 
lation until Parliament shall interfere. Cougreas has the Jus (Joronae in this case, 
and Florida was to be governed by Ckingrees as she thf)iiglit proper. What has Con- 
gress done? She niight have done anytning — she might have refused the trial V>y 
jury, and refused a legislature. She has given a legisjlature to be exercised at her w ill, 

Mr. Whipple, who was associated with Mr. Webster in the case, 

said (p. 588) : 

Much arginnent has been used in order to show that the Constitution and laws of 
the United States are, per in force in Florida, and that the inhabitants are citizpns 
of the United States. 

How the Constitution became of force in Florida has not Ijeen shown. Was it by 
the act of cession? Is there any principle in the law of natiom whicli, upon tlie act 
of cession or oonc}uest, gives to the ceded or conquered country a right to parti(!ipate 
in the privileges of the Constitution of the parent count ry'i' The nsajjef* of nations 
from the i>eriod of Grecian colonization to the present moment, are precisely the 
reverse. Su<^h a right never was as.«erted. 

The Constitution was established by the people of the United States for the United 
States. It provides for the future admission of Territories into the Union, and 
expressly confers upon Congress the power of governing them as TerrUories until 
they are admitted as States. 

I? the Constitution is in force in Florida, why is it not represented in Congress? 
Why was it nece^siiry to pass an act of Congress extending several of the laws of the 
TTniied States to Flori<la? Why did Congress designate particular laws, such as the 
crimes act, the slave trade, and revenue acts, and introduce them a.« laws into Florida? 
Why enumerate particular rights secured to the people of the United States, if the 
inhabitants of Florida were ^atitled to them upon the act of cession? 

This c^e was heard in the circuit court by Mr. Justice Johnson, of 
the Supreme Court. He delivered his opinion in writing. Therein 
he said (see note, 1 Pet., 517): 

It becomes indispensable to the solution of these difficulties that we should con- 
ceive a just idea of the relation in whirh Florida stands to the United States, and 

five a correct construction to the second section of the act of Congress, of May the 
6ti), 18iS4, respecting theTbnitorial ^vemmentof Florida. Correct views on these 

two subjects will dispose of all the points that have been considered in argument. 

And, first, it is obvious that there is a material distinction l)etween the territory 
now under consideration and that which is acquired from the aboriginet- (whether by 
purchase or conque^^t) , irlihin the acknowledged limits of the United States, &» also 
that which is acquired ))y the establishment of a disputed line. As to both these 
there can bt* no «jues5tion that the sovereignty of the State or Territory within which 
itlies^ and of tlie United "States, imme<liately attach, producing a complete subject 
tin to all the laws and institutions of the two government!^ lo(»l-and general, unless 
mudiiied by treaty. 

The ouestion now to he considered relates to territories previously subject to the 

acknowledged jurisdiction of another soverei^rn ; such as was Florida to the Crown of 
Spain. And on this subject we have the most explicit proof that the understand- 
ing of our public functionaries is that the Grovemment and laws of the United States 
do not extend to such territory by the mere act of cession. For, in the act of Con* 
gress of March 30, 1822, section 9, we have an enumeration of the acts of Congress, 
which are to be held in force in the territory; ami, in the tenth section an enumera- 
tion, in nature of a bill of rights, of privileges, and immunities, which could not be 
denied to the inhabitants of the territory, if th^ came under the Ck>nstitution by the 
mere fwit of ce«?ion. 

16353 i 
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As, however, the ophiion of our jniMir fnnctionarie« La not ooncliuive, we will 
review the provituoiis of tiic Uoiistitutioii on thm subject. 

At the time the OotiBtitution was fornied the limits of the territory over which it 
was to operate were generally defined and i\ ro^:nize<l. These limits consistt'd, in 
part, of organized States, and, in ]>art, of territories!, the alwolute proiierty and 
dependencies of the Unite<l Statefi. These Staten, this Territory, and future States to 
be admitted into the Unions are the sole objects of the ('omrtitation. There is no 
exprei«s provision wh»t('ver Timdo in the Cionstitution for the acquisition or govern- 
ment o£ territoriea beyond tho»<^ limits. 

The nghtf therefore, of aoqairing territory is alt^wst^bei* incidental to the treaty- 
making power, an l tk 'li-ipH to the iK)wer of admitting new States into tlie T^ninn: 
and the govemnieni oi huch acquiBitionH i«, of course, left to tlie It^itflative power oi 
the Union, as far as that power is nncontrolled by treaty. By the latter we acquire 
eitluT positiv('1\ or yyib itiodo, and by the fornior dispose of acquisitions so made; and 
in case of such acquisitions I see nothing in which the power acquired over the ceded 
territories can vary from the jjower acquired under the law of nations by any other 
government over acquired or ceded territory. 

•\/ The United States Supreme C!ourt affirmed the decision of Mr. 
JiiHticc Johnson. The court, speaking by Chief Justice Marshall, aay 
(1 Pet, 541-54:i): 

The course which the argument has taken will require that, in deciding this ques- 
tion, the court should take into view the relation m which Florida stfuids to the 
United States. 

The Constitution conferr^ a) Uitely on the Government of the Union the poweiB 

of makinjT war and of making: treaties; cfinsequently tliat Government p o BBeBBes the 
power of acquiring territory, either by conquest or by treaty. 
The usage of the world is, if a nation be not entirely subdued, to consider the 

holding of con<]uerod territory as a mere niilitary occiipufion until it.« fate shall be 
determined at the treaty of peace. If it be ceded by the treaty, the acquisition is 
confirmed, and the ceded territory becomes a part of the nation to which it is 
annexed; either on tiie terms stipulated in the treaty of cession, or on such as its 
new master shall impost*. On sncfi transfer of territory, it has never hec-n held that 
the li-latiuns of the inhabitaiit.s with each other undergo any change. Their rela- 
tions with their former sovereign are dissolved, and new * relations are created 
between them and the gv>vernnient which has acquired theii ferrilory. The same 
act wl.ich transfers their country transfers the allegiance of tlamv w ho remaiii in it; 
and the law which may be denominated political is necessarilv chani^ed, although 
that which regulates the intcn rmrse ami frerioral conduct of individuals remaiha in 
force until altered by the new 1\ created power of the State. 

On the 2d of February, 1819, Spain ceded Florida to the United States. The sixth 
article of the treaty of ce.^sion contains the following provisions: " The inhabitants 
of the territories which his C^atholic Majesty ceded to the United States by this 
treaty shall be incorporated in the Union of the United States as soon as may be 
consistent with the principles of the Federal Constitution; and admitted to the enjoy- 
ment of the privileges, ri<fht«, and immunities of the eiti/ens of the I'nited States." 

This ti-eaty is tiie law of the land, and admits the inhabilant.s of Florida to the 
enjoyment of the privileges, rights, and innnunities of the citizens of the United 
States. It is imnecessary to in(|uire whether this is not their condition, independent 
of stipulation. They do not, however, participate in poUtical power; they do not 
share in the Government till Florida shall become a Btate. In the ineantime Florida 
contiruies to V)e a territory of the Unitc-d States; <i;overned l)y virtue of that clause in 
the Constitution which empowers Congress "to make all needful ndes and regula- 
tions respecting the territory or other property belonging to the United States." 

Perhaps tlie power of governing a Territory belonging to the United Stat^ which 
has not, by liecoming a State, acquired the means of self-government, may restdt 
necessarily from the factij tiiat it is not within tlie jurisdiction of any paVtieulai- 
State, and is within the power and jurisdiction of the United States. The ri^rht to 
p:overn may 1h' thf inevitable consequence of the ri<rht to acquire tei*rifory. Whirli 
ever may i>e tlie source whence the power is derived the ix)SvSes8ion of it is unqueej- 
tioned. In execution of it Congress, m 1822, passed "An act for the establishm^t of 
a Territorial p:ovornmenf in Florida;" and on the 3d of Marcl), lS2n, pa.ssed another 
act to amend the act of 1822. Under this act the Territorial legislature enacted the 
law now tmder consideration. 

The vital question in American Insurance Company v. Canter was 
the power of Congress to authorize the Territorial legLslatiu e to confer 
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jurisdiction of cases in adniiialty upon Territorial louils. It was 
insisted that the Constitution ga\e exclusive juiisdictioa of such 
matters to the Federal oourt^ (art. Ill, sec. 2.); that the Coostitatioii 
was in force in Florida, and therefore the acts of the Territorial 
legislature ^vin^ jurisdiction in admiralty cases to the Territorial 
courts was m violation of the Constitution. 

Tt was against this propo-^ition that Mr. We1>stor and Mr, Whipple 
cuiitt nded, and in 8ueh contention were sustained by the Supreme 
Court. 

It was this proposition which was denied by Mr. Justice Johnson, 
sitting as circuit justice, and Uie denial affirmed by the Supreme Court. 
As to this proposition, the court say (p. 546): 

It has been contended that by the Constitution the judicial power of the United 
States extends to all cases of admiralty and mwitime jurisdiction; and that the 

whole of this judicial power nnist be vested "in one Supremo Court, niul in such 
inferior courts as Coueress shall, from time to time, ordain and establish." Hence, 
it has been ai^ued that Congress can not vest admiralty jurisdiction in oonrtscreated 
by the Territorial legislature. 

We have only to pursue this subject one step further to perc4?ive that this provi- 
sion of the Constitution does not apply to it. The next yeutenee declares that " the 
iudges of both the Supreme and inferior courts shall hold their ofiices during good 
l)ehavior." The judges of the su|)erior courts of Florida hold their offices for four 
years. These courts, then, are not constitutional courts in which the judicial power 
conferred by the Constitution on the General Government can be deposited. They 
are incapable of receiviujr it. They are legislative court?, created iti virtue of the 
general ri|;ht of sovereignty which exists in the Government, or in virtue of that 
clause which enables Congreai to make all needful rules and refjfulatiotui respecting 
the territory belonging to the United States. The juri.sdiction witli which thev are 
invested is not a part of that judicial power which is define<i in the third article of 
the Constitution, but is conferred by Congress, in the execution ot those general 
powers whi(rh that body possesses over the Territories of the United States. Although 
admiralty juris<^liction can be exercised in the States in tliojse courts only which are 
establishecl in pursuance of the third article of the Constitution, the same limitation 
'does not extend to the Territories. In legislating for them, Congress exercises the 
Combint^d powers of the (u-uenil and of a ^^tatc jrovemmeiit. 

We think, then, that the act of the Territorial l^islature, erecting the court by 
whose decree the cargo of the Pohd a Petre was sold, is not "inconsistent with the 
laws and ronstitution r.f the T'nited States," and is valid. Consequently, the sale 
matle in pursuance of it changed the property, and the dwree of the circuit court, 
awarding restitution of the projxjrty to the claimant, ought to be affirmed with costs. 

Twenty yeai*H later Daniel Webster was a^ain called upon to refute 
the doctrine against which he had successfully' contended in this case. 
The foram was the Senate of the United States, and the occasions were 
his famous debate with John 0. Calhoun and his repl}' to Hayne. It was 
by reason of showinj^ the fallacy of this dogma that he gained the name 

Expouiidor of the Constitution." and was adjudged worthy to rank 
with Chief Justice Marshall himself. 

The question of extending the Constitution and laws of the United 
States to Upper California and New Mexico upon the acquisition of 
that territory from Mexico gave rise to a heated debate in Congress. 
That debate is described by Benton, then a Senator, in chapter 182, 
vol. 2, page 729, of his famous work, '^Thirty Years in the United States 
Senate,^' as follows: 

The treaty of peace with Mexico had been ratified in the session of 1847-48, and 
all the ee<^led territory becanu' subject to our Governincnt and needing the immedmte 
eHtabliHhnient of torrituiiul government.s; hut such were the <iistractions of the 
slavery (luestion that no such governments could be formed nor any law of the United 
States ex tended to these tu'wly acquired and orplian doniinions. Congress sat for six 
mouths after the treaty had been ratitied, making vain efforts to ^jrovide goverumeut 
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for the new territories, and a<lj in^in^r uitlioiit acconiplinhing: the work. Another 
8688ion had commenced and ^va«i i oiuiug to a cloatu with the name Iruitletie result. 
Bills had been introduced, but they only gave rtoe to heated diectueion. In the last 
days(»f the sei?isii>n (he civil ami »lii»li>iiiatir ai>]>n «priiiti< •!) bill— the one wliich pr<)- 
videjs annually for the support of the Governmeut, and w ithout the x^iseage of which | 
the Government -would stop — came up from the House to the Senate. It had received 
its consideration in the Senate, and was ready to })e returned to the House, when Mr. 
Walker, ^^f Wisconsin, niovH to attach to it, under the name of aiuendtiient, a sec- i 
tion provitiing a temporary government for the ceded territories and extending aji 
enumerated list of acts of CongreflB to them. . It waa an unparliamentary and disor- 
derly prf^p<i«itioii, the pn^posed anieiidnient bcin^' incf>n«rrtro!i« to the tnatter of the 
a])propriation bill, and in 2)lain violation of the ot)viouh principle which forbade 
extraneous matter, end eepecially that which wae vehemently contesteil from goin^' 
into a hill upon the passage of whieh the existence of the <iovernnient dependi'il. 
The proposiUoa met no favor; it would liave died out if the mover liad not yielded 
to a Scmthern eolidtation to insert the extenraon of the GonBtitution into his amend- 
ment, HO as to extend that fundamental law to those for whom it was never made, 
and where it was inapplicable and impractiL-able. The novelty and strangeneas of 
the pro}MXsition called up ]Mr. Webster, who said: . • • • 

" It is of importance that we should seek to have clear ideas and correct notions of 
the que^tioi) which this amendment of the mertiber from Wisconsin has presente<l to 
US, and tcipccially that we nhoidd feeek ti> get eoiae cuiieepliou of wliat iy meant by 
tilt propOHi(ion. in a law 'to extend the ('onstitution of the Ilnitt d States to the 
Territories.' Why, sir. the tiling: is utterly impossible. All the legislation in the 
world, in this general form, could not accompllBh it. Thert; no cautse for the opera- 
tion of the legislative power in such a manner as that. The Constltutiott— what is 
it" We extend file Cnnstitution of the United States by law to territory! What i." 
the Con.'^titution of the L nited States? Is not its very hrat principle that all within 
its influence and comprehension shall l)e represented in tnc legislatiure which it 
establishes, with not only a right of debate and a right to vot4^ in both Houses of 
Congress, but n ri^rlit to {>artake in the choice of the I*rcsi<ient and Vice^Pivsident*? 
And can we by law extend these rights, or any of them, to a Terriiory of the L'nite«l 
States? EverybfKiy will see that it is altogether impraetiaible. It Coines to- this, 
then, that the (Nmstitution is to be extended as far as [practicable. But how far that 
is is to be decided by the President of the Uiuted Slates, and therefore heia to have 
absolute and despotic power. He is the judge of what ia suitable, and what is 
unsiiital)le, and what lie thinks suitable is suitable and what he thinks unsuitable is 
uufiuitable. He is omniis in hoCf and what is this hut to gay, in general terms, that the 
President of the United States shall govern this Territory as he sees fit till Congress 
makes further provision. 

"Now, if the gentlenuin will be kind enough to tell me what principle of the Con- 
stitution he supposes suitable — what discrimination he ciui draw between suitaljLe and 
unsuitable which he proposes to follow, I shall be instructed. Let me sav that in 
this general sense tliere is no such thing as extending the Constitution, 'the Con- 
stitution is exteufled over the United 8tiilt«, and over nothing else. It can not be 
extended over anything except over the ( >ld States and the new States that shall come 
in hereafter, when they do come in. There is a want of accuracy of ideas \n this 
respect that is (juite remarkable among eminent gentlemen, and eepecially profes- i 
fflonal and judicial gentlemen. It seems to be taken for granted that tne right of trial | 
by jury, tlie !iabe<ii< corpus, and every princijde desi*xn(^d to jirotect personal lil)erty is 
extended by force of the Constitution itself over every new Territory. That propo- 
mtion' can not be maintained at all. How do you arrive at it by any reasoning or 
deduction? It can only be arrived at by the loosest of all pot^ible const ructions. It 
is said that this nuist Ix^ so, else the right of the habeas corpus would l)e lost. Undoubt- 
edly these rights must l>e conferred by law l>efore they can Ije enjoyed in a Territorv." 

It was not Mr. Walker, of Wisconsin, the mover of the projKjsition, tl^t replied to 
Mr. W\-bster; it was the prompter of the measure that did it, and in a way to show 
immediately that this exieiision of the Conatitution to Territories was nothing but a 
new scheme for the extension of slavery;. Denying the power of Gongrees to legislate 
upon slavery in Territories — finding slavery a<'tutuly excluded from the ceded terri- 
tories and desirous to get it there — Mr. Calhoun, the real author of Mr. Walker's 
amendment, took the new conception of carrying the Gonstittttion into them, which, 
arriving tliere, and recognizing slavery, and being the supreme law of the land, it 
would override the antislavery laws of the territory and plant the institution of j 
slavery under its regis and above the reach of any territorial law or law of Congress ' 
to alx)lish it. He therefore came to the defense ol his own proposition, and ikkUB 
replied to Mr. Wefaeter. 
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" T rise, not to detain the Senate to any considi-raVdo extent, V)ut to make a few 
remarks upon the proposition first advanced by the ^Senator from New Jersey, fully 
indoreed by the Senator from New Hampshire, and i)artly indorsed by the Senator 
from Maitfachusetts, that the Constitution of the United States does not extend to the 
Territories. That is the point. I am very happy, sir, to hear this proposition thus 
asserted, lor it will havetne effect of narrowing very greatly the controversy between 
the North and the South as it regards the slavery* question in connection with the 
Territories. It is an implied admission on the part of tliose jxentlemen that if the 
CJonetitution does extend to the Territoriea the South will be protected in the enjoy- 
ment of its property— that it will be under the shield of the Gonstitation. You can 
put no other intt'r]iretatinn upon the propoi^itinn which the gentlemen have made 
than that the Conistitution dues not extend to the Territories. Thou the simple ques- 
tion is, Does the Gonstitation extend to the Territories or does it not extend to tfi«n7 
Whv, the Constitution interprets itself. It pronounces itself to be the supreme law 
of the land." 

When Mr. Webster iieard this svllogistic assertion, tiiut tlie Constitution being 
the supreme law of the land, and the territories beings part of the land, ergo the 
Constitntion l)eing extended to them would be their supreme law; when he heard 
tliis he called out from his seat: " What land?" Mr. Calhoun replied, saying: 

*'The land; the Territories of the United States are a jmrt of the land. It is the 
supreme law, not within the liniiti^ of the S^tatej? of this T nion merely, but wherever 
our flag waves — ^wherever our authority goes, the Constitution in part goes, not all 
its provisions certahdy, but all its suitable provisions. Why, can we have an^ 
antnorit\' beyond the Constitntion? T put the question solemnly to geiitlenien; if 
the Constitution does not go there, how are we to have any authority whatever? Is 
not Congress the creature of the Constitution; does it not hold its existence upon the 
tenure of the continuance of the Constitution; andwoidd it not be annihilated upon 
the destruction of that instrument, and the consequent dissolution of this con- 
federacy? And shall we, the creature of the Constitution, pretend that we have any 
authority beyond the re^ich of the Constitution? Sir, we are told, a few days since, 
that the courts ot the United States had made a deciHi(.)n tluit the Constitntion did not 
extend to the Territories without an act of Congress. X confess that I was incredulous, 
and am stall incredulous that any tribtmal, pretending to have a knowledge of our 
sA-steni of government, as the courts of the T nited States oufrht to have, could have 
pronounc^ such a monstrous judgment. I am inclined to think that it is an error 
which has been unjustlv attritmted to them; but if they have made such a deciedon 
as that, I for one say thflA it ought not and never can be respected. The TerritoriM 
belona: tf> us-; they are oiirs; that is to say. they are the j)roperty of the thirty States 
oi the Union; and we, as the representatives o! those thirty States, have the right to 
exercise all that authoritv and jurisdiction which ownership carrier witli it." 

Mr. Webster replied with showing that the Constitution was nuide for tlie States, 
not Territories; that no part of it went to a Territory unless sjwcilically extendeil to 
it by act of Congress; that the Terrltori^ from first to last were governed as Con- 
gress chose to |[;overn them, independently of the Constitution and often contrary to 
It, as in denying them representatives in Congress, a vote for President and Vice- 
President, the protection of thie Supreme Court; that Congress was constantly doing 
things in the Territories without constitutional objection (as making mere local roads 
and bridges) which conld not be attempted in a State. lie argued: 

' ' The Con St i tu t i on , lis the gentleman contends, extends over the Territories. How 
does it get there? lam surnristKl to hear- a gentleman so distinguislied as a strict con- 
structionist affirniitig that tne Constitution of the United States extends to the Terri- 
tories without .-^hownig us any clause in the Constitution in any way le^uliug tu that 
result^ and to he^r the gentleman maintaining tlmt position without showing us any 
way in which such a resultcould he inferred iricn sL^es my Rirjtrise. One idea further 
upon this branch of the subject. The Constitution of the United States extending 
over the Territories, and no other law existmg there I 'Why, I beg' to know how any 
^)Verinnent could proceed, without anv other antli'*ritv existinir tViere than such as 
is created by the Constitution of the tlnited States? t)oe8 the Constitution of the 
United States settle titles to land? Does it regulate the rights of property? Does it 
fix the relations of parent and child, guardian and ward? The Constitution of the 
United States estal)nf»hes what the gentleman calls a confederation for certain great 
purposes, leaving all the great mass of laws which is to govern society to derive their 
existence from State enactments. That is the just view of the state of things under 
the Constitution. And a State or Territory that has no law but mch as it derives 
from the Constitution of the United States must be entirely without any State or 
Territorial govennnent The honorable Senator from South Carolina, conversant 
with the Buhject as he must be from his long experience in different branches of tlie 
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Government, must know tha( the CongrefiB of ihv I iute<l States have established 
principlef^in refmrd to the Territories that are utt^^rly repu^ant to the Gottstitution. 

"Tin* Constitution of the United Slates lia.^ proviiltsi for t\u-\u an imU'peiident 
judiciary; for the judge of every court of the Ignited Statea holds his ottice ujpon the 
tenure of good behavior. Will the gentleman say that in any court eetablished in 
the Territories the judge holdH hin ofnce in that way? He hoIdH it for a term of years 
and is removable at Executive discretion. How did we iroN crn IjiMiisiana before it 
was a .State? Did the writ of lidheas corpm exist in IxniiMUJia during its Territorial 
existence? Or the right to trial by jury? Who ever heard of trial b^' jury there 
before the law cmitin«r th<* Territorial jT'ivcrrnucnt ^nv<' tlie right to truil l>y jury'' 
No one. And 1 do not believe tiiat tliert^ in any new hglit now to be throvkn upjn 
the hiBtory of the proceedings of this government in relation to that matter. When 
new territory has been acquirrd it has always hovn subject to the lawn of Cong^rPFs, to 
sucli laws as Congress thouj^ht pro^)er to pass for its immediate government, for it^ 
government during its Temtorial existenGe, during the preparatory state in which 
ft was to remain until it was ready to come into the Union as one of the family of 
States." 

All this was sound constitutional law, or, rather, was vera<-ioiis history, showing 
that Congress governed as it pleased in the Territ<>ri(^s independently of the Consti- 
tution, and often contrary to it, and oonHe<]nejitly that the Constitution did not 
extend to it. Mr. Webster then showed the puerilhy ol the idea that the Constitu- 
tion went over the Territories Iwcause they were *'lan(l," and exjxxsed the fallacy of 
thr supposition that the Constitution, even if extended to a Tt rritorv, could operate 
there of itself and without a law of Congress made under it. This falla(*y wa« 
exposed by showing that Mr. Calhoun, in quoting the Constitution as the supreme 
law of the laud, had omitted tlu- csscutial words which were [lart of the siinie clause 
and which couple with that supremacy the laws of Congress made in pursuance oi 
the Constitution. Thus: 

"The honorable Senator from South Carolina argues that the C<mstitution declarer 
itself to l)e the law of the land, and that therefore it nmst extend over the Territories. 
*The land,' 1 take it, means the laud over wiiich the Constitution is established, or. 
in other words, it means the States united under the Constitution. But does not the 
gentleman see at once that the argument would prove a jrreat ileal too uiiich? The 
Constitution no more says that the Constitution itself shall be the supreme law of the 
land than it saye that tne laws of Congress shall be the supreme law of the land. It 
derlari s that tfu Consiitution and the lawsof Congress pmsed under it shall be the 
supreme law of the laud." 

The question took a regular slavery turn, Mr. Calhoun avowing his intent to be to 
carry slavery into the Territories under the wing of the Con.stitution, and opc»nly treat- 
ing a.s enemies to the South all that opposed it. Havin«r taken the turn of a slavery 
question^ it gave rise to all the dissension of which tiiat subject had Inieonie the 
parent since the year 1835. 

This attempt, pushed to the verge of breaking up the Govermnent in pursuit of a 
newly invented slavery dopna, was founded in errors too trross for niisayt]nvhension. 
In the tirsL place, as fully .shown by Mr, Webster, the Constitutiou waa not iiuule for 
Territories but for States. In the second place, it can not operate anywlu tv, n. t 
even in the States for which it was made, witln>ut acts of Con«rress to enforce it. This 
is true of the Constitution in every particular. Every part of it is inoperative until 
put into action by a statute of Congress. The Constitution allows the President a 
salary; he ran not touch a dollar of it without an act of rnn<Tres«. It allows the 
recovery of fugitive slaves; you am not recover one without an act of Congress. 
And so of every clause it contains. The proposed extension of the Constitution to 
Territories*. witTi u view to its transportation of slavery alonir with it, was then futile 
and nugatory until an act of Congress should be passed to vitalize slavery under it 
So that, if the extension had been declared by law, it would have answered no pur- 
pose except to widen the field of the slavery agitation, to establish a new point of 
contention, to give a new pha'-e to tlie embittered contest, and to alienate more and 
more from each other the two lialve.s of the Union. But the extension was not 
declared. Congress did not extend the Constitution to the Territories. 

The proposal was rejected in both Houses; and imme<liately the cnnvning dogma 
V is invented that the Constitution goes of itself to the Territories without au act ol 
^^ongret«, and executes itself, so &r as slavery is concerned, not only without legisla- 
tive aid, but in defiance of Confrress and the people of the Territory. This is the 
la>)t ^avery creed of the Calhouu school and the one on which his disciples now 
stand-^^and not with any barren foot. They apply the doctriue to existing Terri- 
tories fl^d Toake acquisitions from Mexico for new applications. It is impossible to 
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consider such conduct as anything else than as one of the devices for *\forcintj ilir l>t.nie 
loith the A^or/Zt," which Mr. balhoun, in his confidential letter to the memberrf of the 
Alabama legislature, avows to have been his policy since I'-''' J"), and which heavers 
he would then have effected if the Members from the slave States had stood by him. 

The "irrepressible csonilict" regarding slavery is ended. It is no 
longer a political issue. Therefore it is as proper as it is necessary to 
consider the effects of that conflict upon the legislation and judicial 
determinations of the period in wbicn it was the all-absorbing ques- 
tion. Contempoiaiieous history is the light by which laws and their 
judicial intei-pretations are to be read. 

llistoricallv we know that the slaveholding population of the United 
States and tneir supporters, relying upon the fact that, ordinarily, 
emigration moves alon^ the parallels of latitude, confidently expected 
that the territory acquired by the United States during the war with 
Mexico would be occupied by a people who belieyed in slnA cry. The 
discoycry of trold in California changed the ordin;n •^' course of «Mniora- 
tion and inundated California with a waye of iiiiiiii}iration composed of 
people from all lands and to vvlioni slavery was a hateful institution. 

Then commenced the fierce struggle to secure protection, in this ter- 
ritory, for the rights of the slaveholders by Congressional enactment; 
two scenes in which are graphically described by Mr. Benton in lan- 
guage already quoted. 

Baffled in Ihe attempt to secure the desired action by Congress at 
the first ^session in 1S48, the support<'rs of the "peculiar institution*' 
had recourse to action by the Executive as a bmnch of the political 
department of this Government. The action had was taken duriiig 
the interim between the first and second sessions of the Thirtieth Con- 

§ress. James K. Polk was President; James Buchanan, Secretaiy of 
tate; William Li. Marcy, Secretary of War; K. J. Walker, Secretary 
of the Treasury. These are great names in the histor\' of politics and 
jurisprudence in our country, and when thinv action is confirmed by 
the Supreme Court of the United States a prospectiye critic may well 
pause for a^nsideration and deliberation as he adjusts his shaft. But 
it is well known that these men were the leaders of a great army of 
partisans, striving to preserve the institution of human i^very which, 
from our early histoiy, had been a prolific source of contention and 
a menace, even in that early day, to the establishment and continued 
existence of our Goyernment. In 1848 it was the '*burnin<r ques- 
tion," with regard to which ]>r !itical lines were drawn, and the heat 
engendered was so intense as to kindle tin* tianu^s of war. While these 
men were great, they were also human, and could no more resist the 
influences of their political environment thian they could alter the 
existing climatic conditions. 

Upon the faihue of the Thirtieth Congress (1848-49) at its iirst 
session to act in the matter of extending the Constitution and laws of 
the United States oyer California, the Executive took the initiutiye. 
The tieaty of peace \vith Mexico, which also dcsiiinated the boundary 
betwi'cn Mexico and the United States, Wius ratilied May 30, 1848. 
Ofticial notice of the treaty was not received by the coimuander of our 
forces in California until August 7, 1848. On August 9, 1848, Colonel 
Mason, then in command in California, proclaimed the treaty and 
announced that the military goyernment then in charge of the civil # 
affairs of the territory would continue in authority until other pro- 
vision was made, but that the tarilt' of duties for the collection of , . 
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military duties would immediately cease, and that the revenue laws 
and tariff of the United States would be suhstituled in its place, and 
the chani^c was made. Colonel Mason reported his action to the 
authorities at Washington and his action was confinned by theai. 

The lliirtieth Congress adjourned in August, 1848. In the closing 
dajs of that session Congress passed two acts from which it appears, 
by inevitable intendment, that both Houses of Congress assented to 
tne extension of the boundaries of the United States to include Upper 
California. The first of these was ^'An act making appro} >riations 
for the civil and diplomatic expenses of the Government for the ycdv 
ending * » ♦ a?idjur other pu7^j)08e^^'- a^piox&d Augmt 12, 184:6, 

This act provided: 

For the exi^eiisea uf running and iiiarking the boundary line between the United 
StateB and Mexico, and paying tlie salarie^i of the officers of the conmuBBon, a sum 
not exceeding fifty thouaand dollars. (9 Stat., Chap. 166, p. 301.) ^ 

The second act was ^*An act to establish certain post routes," 
approved August 14, 1848. Section B of this act provided as follows: 

8ec. 3. And be it further tmuiedy TSutt the Postmaster-General be, and he is hereby, 

asithorized to e.staolisjh po8t-officc« an<l ;i]'i)(>iut deputy posit masters at Pan Diego, 
Moutere^^ and 8au Francisco, and sucli other places oil the coast of the Pacitic, in 
Oalifonua, within the territory of the United States, and to make soch temporarj^ 
arrangements for the tranr^portation of the mail in said territory, as the public inter- 
est may require; that all letters coiiveved to or from any of the above-mentioned 
places on the Pacific, from <»!• to any place on the Atlantic coast, shall be chained 
with, forty cents postage; that all letters conveyed from one to any other o| the eai;d 
places on the Paeiflc snail pay twelve and a hali cents postage; and the Pontmaster- 
General is authorized to apply any moneys received on account of postages aforesaid 
to the payments to be maae' on the contract for the transportation of the mails in 
the Pacific Ocean ; and the Postmaster-fJeneral is further authorize<l to employ not 
exceeding two ageutfi in making arrangements for the establishment of poet-offiices 
and for the tnuiemiBGionf receipt, and conveyance of letters in Oregon and Oalilomia, 
at an annnal rompensation not exceeding that of the principal clerks in the Poet- 
Office Department- 
Approved AngnstM, 1848. (9 Stat., Cliap. 175, p. 320.) 

Tho ])()siti()ii assumed by President Polk and his Cabinet was that by 
such legislation the stipulations of tlic aoiceiiient between the Unite(1 
States and Mexico, as evidenced by the treaty, had been made operative 
in the United States and the boundariies of the United States extended 
to include the territory acquired by conquest confirmed by treaty. See 
letter of instruction, dated October 7, 1848, from James Buchanan to 
William V. Vorhies, agent of the Government of the Uiiit(Ml States in 
establishing post routes and post-offir-es in California. (House Ex. 
Doc. No. 17, i)p. 6-7, Thirty-first Congress, first session.) 

To this much of the conclusion reached by President PoUi and his> 
Cabinet no exception need be taken. 

It serves to iilnstrate, however, the necessity for plain provisions 
and specific uttei-ances by Congress in legislating for the new posses- 
sions of the United States. ^'Necessary intendment" is too flexible 
and expansive to form a propei* test for the grave questions involved. 

But President Polk and his ('a))inet saw lit io go further. By letter 
of date October 9, 1848, Williaju L. Marcy, as Secretary of War, 
instructed Colonel Mason as follows: 

But the Government de facto can of (-ourse exercise no powers incotieiatent with the 
proTisiom of the Oonstitntimi of the United 8t»fces, which is the sup^edAe law of all 

the States and Territories of onr T^iiion. For thi?' reason no import duties can be 
levied in California ou articlea the growth, produce, or manufacture of any State or 
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Territory of the United States: and no s^ul-Ii dutieHran lie imposed in any part r f tlio 
Union ou the productions of Caliiornia; nor can duties be charged on such foreign 
productions as have already paid duties in any part of the United Btates. 

At the same time K. J. Walker, rk Secretary of the Treasurv. issued 
the following circular (see Ex. Doc. No. 1, second sess., Thirtieth Cong.) : 

Tkbasuby Dbpabtbcemt, Odtxjher 7, 1848, 

On tlio 30th of ]May last, upon the exchange of ratifications of onr treaty with Mex- 
ico, Cahfornia became a part of the American Union; in conseq^uence of wiiich vari- 
ous onestions have been presented by merchants and collectors for the decision of 
this Department. 

By the (Jonstitution of the United States is declared that (recrfies made, or 
which shall be made, under the authority of the United States shall be the supreme 
law of the land." By the treaty with Mexico, California is annexed to this Republic, 
and the Conptitntion of the United States is extended over that territory and is in full 
force throughout ita hniits. Congress also, by several enactments subsequent to tlie 
ratification of the treaty, have distinctly recognized California as a part of the Union, 
and have coEtended over it in several important particulars the laws of the United 
States. 

Under these dreumstances the following instructions are issued by this Department: 

First. All articles of the growth, proauce, or manufacture of California shipped 
therefrom at any time since the 30th of May last are entitled to admission fi^ of 
duty into all ports of the United States. 

Second. All article.^ of tlie growth, produce, or manufacture of the United States 
are entitled to admission free of duty into California, as are also all foreign goods 
which are exempt from duty by the laws of Congress, or on which goods the duties 
prescribed by those laws have been paid to any collector of the Umted States pre* 
vious to their introduction into CaUfomia. 

Third. Although the Courititution of the United States extends to California, and 
Congress has recognized it by law as a part of the Union and legislated over it as 
puch vft it ifj not l)rou^ht hy law within the limits of any collection district, nor has 
Con^resti authorized the appointment of any oihcers to collect the revenue accruing 
on tne import of foreign dutiable goods into that territory. Under these circum- 
stance.'^, although this Departmt^it may he unable to collect the duties acHTiiing on 
importations from foreign countries into California, yet if foreign dutiable goods 
should be introduced there and shipped thence to any port or place of the United. 
States they will ho subject to duty, as also to all the penalties prescribed 1^ law 
when such importation is attempted without the payment of duties . 

E. J. Walkeh, 
Skeretca^ of the Treamry. 

The authorities in California proceeded to act in accoi*dance with 
these instructions and enforced in that Territory the tariff and naviga- 
tion laws of the United States as then existing. 

Their action was sustained bv the Supreme Court of the United 
States, in Cross et al. v, Harrison (16 How., 164, 189-190, 197), 
decided in 1S53, 

The acti on of President Polk in this matter might have been justi- 
hcd bv reasons secmnKrh incontestable, if baned on the fact that the law 
which imposed a tariH on foreign goods landed in the Territory was put 
In force by the military government while the United States was exer* 
cisinffthe rights of a Eelligerent; that subsequent chan^ in the 
schedules m^e by the facto government were chanjes in regula- 
tions for the enforcement of an existing law; that such changes lay 
within the discivtion of the military authoritios, and therefore the 
President as Commander-in-Chief of the military forces, atid tha head 
of themilitaiy g-overnment, might adopt the schedules, niles, and regu- 
lations of his home Government, if his discretion so determined. 
. But neither President Polk nor the court based the authority on 
such grounds. Both placed it on the avowal that the Territory was 
bound and privilegea by the Constitution and laws of the United 
States, ex propria vtgore^ upon the acquisition becoming complete. 



58 

Congress did not tuko this viowof the matter, and ut the second ses- 
sion of the Thirtii'th C'()nji:n'ss piissed ^"'An act to (^xtcMid th<* revenue 
laws of the ITniteci 8tiilt's over th(» rilorv mid waiters of Upp^T Cal- 
iforuia, and to create a (olleetiou di.slrict therein," approved Ala ixh 
1849 (9 Stat, chap. 112, p. 400). 

That the course pursued by Mr. Polk and his Cabinet, although 
sustained by the Supreme Court of the United States, was at variance 
with the idfeas entertained by the founders of the Republic plainly 
appears when compared with the action taken by the Fii*st Con^rf»« -n 
the instances uf >iorth Carolina and Rhode Island. The Prosidnsi 
iiiformed Congress on the 28th of January, 1790, that North Carolitui 
had i-atiiied the Constitution on November 21, 1789; and, again, he 
informed Congress on the 1st day of June, 1790, that Rhode Island 
had ratified the Constitution on May 29, 1789. Prior to receiving 
these notifications Congress had enacted two revenue measures, to ^it, 
''an net foi- layincj duties on jroods, wares, and merchandises inipoi'ted 
into the United States,"' also, "'an act imposinir (hities on tonnage." 
Although by such act of ratilicatiun both North Carolina and liiiude 
Island became incorporated in the Union of States, Cougreas «aw lit 
to pass acts extending the provisiontj of the previous revenue measures 
over tb9 territory included in Korth Carolina and Rhode Island. (See 
1 Stat., p. 99; 1 Stat., p. 126.) 

Louisiana was ceded to the United States in 18( ►3. The Territorv 
of Orh^ans was erected in a portion thei'eof in 1804, and in 1812 was 
admitted into the L'nion of States as the State of Louisiana; At the 
time of the cession tlie tariti law of liie United Stiites authorized a 
reduction of 20 per cent of the rates tixed by the schedules on goods 
imported in American bottoms. The treaty with France gave a simi- 
lar reduction to the French and Spanish vessels entering the harbor 
of New Orleans, thereby giving the French and Spanish imports at 
that city a lower dut}' than was imposed elsewhere in the United 
States. For eijTfht years the Territory of Orleans had an essentially 
diHerent tariH system from that of any other portion of the United 
States. 

The claims of the United States to Florida were confirmed by SjDaia 
in the treaty of 1819. After we had taken possession, the laws regu- 
lating the importation of foreign goods into the United States were 
enforced agamst the imports from Florida until Congress made our 
laws operative theiein. Commenting upon these and other instances 
the Supreme Court of the United States say {Flendng v. Page^ 9 
How., pp. 616, 617); 

The Treasury Department in no instance that wc are aw are of ^ince the establish- 
ment of the Government has ever recognized a place in a uewl v acquired country as 
a domestic port;, iinlew it had been previoualy made ao by act of Congress. 

In 1856 eayie the Dred Scott decision, which has already been 
reviewed. But that case takes on an added interest at this point of the 
investiffation, because it is the one case in our history where an appeal 
was taken froni the Supreme Court to the sovereign people. The 
opponents of slavery availed themselves of an ^'appi ul to Caesar,'' and 
their adversary followed the case into the tribunal wherein the sover- 
eign people reo-ister decrees. 

Two new expounders of the Constitution appeared— 8te})hen A. 
Douglas and Abraham Lincoln. A new doctrine was enunciated as 
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{>ertainino- to the controversy, and a new thonrrni was declared. Doii^jf- 
a8 announced the doctrine of ''squatter sovereionty,-' which, in short, 
wa8 the inherent right of the inhabitants of the Territories to govern 
themselyes and to pass upon their domestic institutions, among which 
was slavery. 

Lincoln announced the theorem, house divided a^inst itself can 
not stand." ^'This nation will be all slave or all free.'" 

Tn 18G0 the approach of a Presidential election found that diverse 
views regarding tlie doctrine that the Constitution wjis in force in the 
Territories, ex proprio vigorey liad divided the people into three great 
camps. 

These views found exoression in the national platforms adopted 
by three conventions. Ijie Democratic convention which nominated 
Douglas declared : 

InasmnGh as differences of opinion exist in the D^ocratic party as to the nature 

and extent of the powers of a Territorial legislature, and as to the powers and duties 
of (Jongresp, under the Constitution of the United States, over the institution of slavery 
withm the Territories; 

Resolved, That the Deuiocratic party will ahide hy the decisions of the Supreme 
Court of the United States on the questions of constitutional law. 

Douglas was the embodiment of the doctrine of squatter sovereignty, 
and his platform was constructed so as to enable the Democrats who 

rejected it to support hiin in the eU*etion. and remit the question of 
the soundness of the doctrine to the Supreme Court. 

The Democratic convention which nominated Breckinridge, declared: 

T . That the frovornnicrit of a Territory organized by an act of Congress is provi«ioiml 
and teujpomry, and during its existence all citizens of the United Statos \va\v an 
equal right to Settle witii their property in the Territory without their rights, either 
of person or property, being destroyed or impaired by Congressional or Territorial 
iegmlation. 

2. That it is the duty of the Federal Government^ in all its departments, to pro- 
tect, when necessary, the rightH of person* and property in the Territories and 

wherever else its constitutional authority extends. 

The Kepublican convention nominated Lincoln and declared: 

7. That the urn- dofptut, that the C<m.<fifiithi)i, »f Us ovm forer, carries sla\ er> into any 
or all of the Territories of the United States is a dangerous polUwal lieresy, at variance 
with the explicit provisions of that instrament itself, with contemporaneous esposl- 
tion, and with legislative and judicial precedent; is temhaumwy m U» Undemey ixnd 
mbvergive of the peace and harmony of Oie coutUry. 

Upon tlie issjuos ns^ joiried the sovereign people pronounced decree 
hy electing 180 Lineohi electors out of 8(>:3 votes in the eleetonil col- 
lege sind a Republican innjority in both the Senate and the House. 

Phe popular vote .stood; 

Total for the doctrine (Douglas and Breckinridge) 2, 223, 068 

Total against the doctnne (Lincoln and Bell) 2, 457, 813 

Alajority of those opposing 234, 475 

Tt is doino- a "fnive injustice to tiie 1,:'T1,664 supporters of Mr. 
I)ou»;'l:is to ehiss them all as iuee])! in<j- the docLrine announced in the 
platform on which Breckinridt;(^ wus nominated. The delegates who 
nominated Douglas refused to adopt thtj \ iews expressed in the Breck- 
inridge platform, and permitted the convention to split in two, rather 
than suh^ribe to such a doctrine. 

That many persons voted for Douglas in hopes that the plan outlined 
in his platform would avoid a threatened war is also welt known, and 
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the course pui'snrd hy fho Donsflfis Democnits when the war eame 
would justify tninst'tu riii^- h large majority, if not all, of these vote&to 
the total of those oppov^ed." 

Being defeated in the forum of the people the adherents of thin 
doctrine resorted to rebellion. The discuasion waa silenced by the 
clash of arms; the Constitution read anew by the glare of battles. 
The doi'trine and the peculiar institution it was intended and calculated 
to protect, maintain, and extend was trampled under by the iron hoofs 
of war. 

Lincoln's theorem was exempiiiied. The house did not fall, but it 
became free.'* 

One plain legal proposition forces itself upon our attention. 

If tbe dootrine under discussion is right, if it is the correct theory- 
of our Gk>vemment, a ^rave injustice was perpetrated when the prop- 
erty rights in slaves held by citizens and recognized b}- the Constitu- 
tion were destroyed; and as to all such property injured prior to the 
adoption of the tHirt«enth amendment, the Unitea States is justly bound 
to recompense tlie owners. 

If this doctrine is right, the emancipation proclamation is wrong: 
and '*the considerate judgment of manlcind and the gracious favor of 
Almighty God,'' which Lincoln invoked uponthatact, must pronounce 
it the supreme act of pillage in the history of the world, not eren 
justi£ed by the laws of war, for war ia made on sovereignties and not 
individuals. 

The wnr ended; the armies disbanded; the soldiers returned home 
to engage in the pursuits of peace: but they found their places in the 
business world occupied by others. In most instances the soldiers 
were without capital, and lukving become accustomed to the turmoil of 
the camp were little disposed to settle down to the quiet life of town 
and country. The spirit of the adventurous life they had been living 
had not died out. At this time the ffreat West was .being ppened: 
tbp Pacific milroads and connecting lines were beinfr constnicted: 
the mineral wealth of the liockv Mountains was IxM otuiiiir known. 
Neither eapital nor business standint,^ was essential to success. The 
alluiing prospect was not to be resisted, and thousands of the soldiers 
of the war "went west,'' and their friends with them. . The nation 
opened its gates and invited the world to pstrtake of ' iiid bounW. 
**Uncle Sam is rich enough to give us all a farm'' was the cry tne 
world around. Thereupon the new West was the objective point of a 
world exodns'. The vast foreign element was easily and rapidly assim- 
ilated by the nation and eaj^erly sought for themselves and their 
children the knowledge niH i'ssaiy and the qualificiitions required for 
Auiericuii citizenship. The former citizens of the Eastern and Middle 
States were the dominant factor of each community. The new ■arrivals 
from foreign lands were their willing disciples in sociology and gov- 
ernmental polity. All this was very gratifying to the nation. 

It was inevitable that communities so constituted and eonditicinod, 
engaged iti de\ eloping territory ?/vV/*z'« the acknowledged limits of the 
United States, should recei\'e all possible assistance from Congress and 
the other departments of the Government in the great work in which 
they were engaged. Territorial governments , were mpidly created, 
witn powers far in excess of any previously confen^ Batithe 
change was in the pracHoe, not the jn'f/icn>le. The T6mtox:ie8 were 
still created and the powers conferred. The nation continued to- gov- 
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ern them by virtue of inherent sovereign right. Tke doctrine of pop- 
ultir (squatter) soveroiufnty in the Territorifv< i< incompatible with tno 
tundunKMital conception of the union of States and is thoroughly 
discredited. 

In Snow y. United States (18 Wall., 319-320), the court say: 

The government of the Territories of tlie Unite<l States belongs, primarily, t^> Con- 
gress ; and, secondarily, to such agencies as Congress may establish for -that purpose. 
During' the tenn of tlieir pui)ila<^e as Territories they are mere depcndoncirs ot the 
United States. Their people do not constitute a sovereign power. All pohf ical au- 
thority exerdsed therein is derived from the General Government. It is, indee<i, the 
practice of the Government to invest these dependenci( with a limited power of 
self-government m soon as thev have sufficient population for the purpose. The ex- 
tent of the power thus granted depends entirely upon the organic act of Congress in 
each case, and is at all times subject to such alterations as Congress may see fit to 
adopt. 

. In Mo^bumat Bank v. Coimty of Yankton (101 U. S., 133), the court, 
speaking by Mr. Chief Justice Waite, say: 

All territory within the jurisdiction of the T'^nited States not included in an y State 
must necessarily be governed by or under the authority oi CkiuRress. The Territories 
are hat political subdivisions of the outh/ing dtmimm of the United States. Their 
relation to the General Government is much the same as that which counties bear to 
the respective States, and (.'ongress may legislate f<n' them as a State does for its 
mimicipul organisations. The organic law takes the place of a coyiMitnfion as the 
fundamental law of. the local govemjment.' It is obligatory on and binds the Ter- 
ritorial aTitlioi ities; lint Congress is supreme, nnd for the purposes of this department 
of its govenuneJital authority has all the puin i s oj the pecqtk of the IJniied States, except 
such as have been expressly or by implication reserved in thepro/iiftiVion.^of the Con- 
stitution. * ♦ * Oinp^ress ma'y not only al)ro«rate laws of the Territorial le<riHla- 
tures, but it may its^jlf legislate directly for the local government. It may make a 
void act of the Territorianegislature valid, and a valid act void. In other words, it 
has full and complete legislati\(' anthorify over the jteople of the Territories and all 
the departments of the Territorial governments, it may do for the Territories what 
the people, under the Constitution of the United States, Irnay do for the States. 

The rtile herein jinnounced i;^ Inoad and plain. In leji^i. slating* for 
the States Congress t'xercises only such powers of sovereignty a.s are 
conferred upon it by thig Constitution. In legislating for the Terri- 
tories Congress exercises all powers of sovereignty not prohibited by 
the Con^^titution. 

In Murphy V. Bammf (114 U. S., 44-45) the court say: 

But in ordaining government for the Territories and the people who inhabit ,them, 
all the diHcretion which l^elongs to legislative power is vested m Congress; and that 
extends, Ijeyond all controversy, to determining by law from time to time the form 
of the local government in a particular Territory and the quaUfication of those who 
shall lulrninister it. It rests with Congress to say whether, in a given case, any 
of the people resident in the Territory shall participate in the election of its olhcers 
or the malang of its laws; and it may, therefore, take from them any right of suf- 
frage it may jirevioiisly have conferred, or :;t nny time modify or abridf^e it, a-; it t-:;u' 
deem expe»iient. The right of local selt-governmeut, aa known to our sj'stem as a 
oonstitutionid franchise, belongs, under the Constitation^ to the States ajid to the 
people thereof, by whom that Constitution was ordained and to whom by its 
terms all power not conferred by it upon the Government of the United States was 
expressly reserN'ed. The personal and dvil rights of the inhabitants of the Territo- 
ries are secured to them, as to other citizens, by the principles of constitutional liberty 
wliich restrain all the agencies of government, State and national: their politieal 
1 igiits are fmnchises whidi they liold as privileges in the legislative discretion of the 
Congress of the UnitM States. 

In United . States^ Lyon et al, v. Ilmhabee (10 Wall., 414, 434) the 
court say: . - - . • . 

All captures in war vest primarilj^ in the sovereign, but in respect to real property. 
CShi^oellor' Kent says tbe acqoisitkHi by the conqueror is not fully consummatea 
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until confirmed by a treaty of peace or 1 v llu- entire KubmisHion or tleHtruction of 
the State to which it Ix'loiiKed, which latter rule controls the question in the case 
before the court, a« the confederation having l>een utterly tlet«troyed no treaty of 
peace was or couM be nmde, aw a treaty requires at least two rout no ting i>artie?. 
J?ower to ac(]uire territory, eitlu^r by confjuest or treaty, ig veste*! ])y the Constitution 
intlie United States. ConqneriHl territory. however.'iH usually held as a mere mili- 
tary occupation until the fate of tlu* nation from which it isconquered is det^nmned; 
but if the nation is entirely suh<!i]< <1, or in ca.'^r it Ik* dostroye*! and ceases to exist, 
the right of occupation becouiCf* [>eru»anent and the title vestij absolutely in the con- 
queror. Oompl^ conquest, by whatever mode it may be perfected, carries with it 
all the right* of the former ( Tovcrnincnt, or in other words, the ooiKjueror, by the 
completion of hits conquest, becomes the absolute owner of the property conquered 
from the enemy, nation or State. His rights are no longer limited to mere occupa- 
tion of what he has taken into his actual possession, nut they extend to all the 
proy>ort V and rights ol the conquered Btatej mcluding even debts as well aa personal 
aiui real property. 

In 27///x>« V. s;/r,'r Bmr Connhf {VA) IT. S.. 44()) the court, 
speaking by Mr. »histice Brewer, with rofercnce tou Territory, say: 

It is not a distmct sovereignty. It has no iadepeiulent powers. It is a political 
community organiuNi by Congress, aVL whose powerB are ermted by Congress, and all 

whoFo acts are subject to Congressional suj»cr\ision. Its attitu<le to the ^i*neral 
government is no more independent than lliat of a city to the State in which it ia 
situated, and which has given to it its municii)al organization. 

If all the })owers are created hy Congrex-s^ tlien none is derived from 
the Constitution. Kone springs from the inherent rights of indiyid- 
uals or communities. 

In Shively V. BoMy (152 U. S., 48) the court, speaking by Mr. 
Justice Gray, say: 

By the Constitution, as is now well settled, the United States, having rightfully 
acquired the Territories, and bcitic: the only government whic h can impose laws npnii 
them, have the entire dominion and sovereignty, national and municipal, Fetieral 
and State, over all the Territories, so long as they remain in a Territoriiu condition. 

The legislature of a State, in legislating for the municipalities situ- 
ated in the State and the inhabitants thereof exercises all the powers of 

sovereignty belonging to the State the exercise of which \^ not pro- 
hibited the State constitution. Thereby the "inherent rights of 
mair' during our entire history have been exposed to tlio peril of the 
unrestricted discretion of State leoi.slatures in the sumo way as these 
rights in the Territories are exposed to the discretion of Congress. 
Possessing this broad discretion, it is certainly safe to say of Congress 
that in legislating for territory within the jurisdiction of the United 
States not inducted in any State," constituting ^Hhe outlying dominion 
of the United States" (101 U. S., p. 138)-- 

It may legislate in accordance with the special needs of each locality, and vary its 
regulations to meet tht ( oiirlitions and circumstances of the people. {Endkman v. 

tVtt7«/*S/a//'/t, (86 Fed. liep., }. ■);).) 

Is a ditlerent rule to be applied to the territory acquired by a con- 
quest made necessary by the emergent ies of the war with Spain and 
to the varied i*aces inhabiting it than is applied to territory constituting 
an integral part of our domain when tne nation was founded? Are 
the inhabitants of the islands sovereignty in which was ceded by Spain 
in 1898, after complete conquest, entitled to rights and priVileges, 
inmiunities and benefits, denied to soldiers of the Kepublic who live in 
Oklahoma ? 

The su\ ('reiL:ii j)ower of Congress in governing territory subject to 
the jurisdiction of tlie United States, but outside of the rnnits of the 
several States, has been discussed by the Supreme Court in a number 
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of eases involving the right of Congress to establish courts, confer 
jurisdiction thoroon, and regulate procedure therein. 

In various wav.4 these Territonal courts have been assailed, the con- 
tention beiiio that in their creation Conoress exercised the power con- 
ferred by Article III, section 1, of the Constitution, and in the exercise 
of said power Congress was subject to the Iknitations and restrictions 
provided in the Constitution. 

In Bmner v. I\frter (9 How., 235, 24S) the court say: 

The distinction between the Federal and State jurisdictions under the Gonstitai' 
tion of the United Stat-- hti;? no foundation in these Territorial goy ernmonts*, and 
<*onsequently no sucli distinction exists either in respect to the juri.stliction of their 
courts or the subjecte submitted to their cognizance. They are legislative govem- 
ments and their courts legiplative courts Cont^n ss, in the exercise of itn iMjwers in 
the organization and government of the Territories, combining tlie powers of both 
the F^eral and State authorities. There is but one Systran of government or of 
laws 0}>erating within their limits, as neither is subject to the constitntionAl provi- 
sions in respect to State and Federal jnripdirtion. 

They are not organized under the Constitution nor subject to its complex distri- 
bution of the powers of government, as tfie organic law, but are the creations exdu- 
4Bively of the legislative department, and subject to its supervision and control. 

The United States Supreme Court has always adhered to this doctrine. 
Ame)*iean Ins. Co. v. Omter^ 1 Pet., 511, 546. 

ClmUm V. Encjli^vecJd, 13 Wall., 434, 447. 
JlornhucUe v. 'Toomhft, 18 Wall. , 648, 655. • 
Ooodx. Mftiifv. 95 IT. S., 90, 98. 
BeyjuM.s V. Uuffe^l Sfafrs; 98 U. S., 145, 154. 
McAUiHter v. UnUed Statt^, 141 U. S., 174, 180. 

The question ha.s also been presented to the Supreme Court by caj^es 
involving the right to tiial by jm \ . 

Trijil })y jury, in the abstract, is' not a right, but a means of securing 
a right. The right involved is justice. 

Justice is- an inhoront, inalienable right of man. which no sovereign 
may pr<)])<M ly l efiiso. Trial by jury is one of thr> fixed institutions of 
the cominoii law, and where the conmion law prev ails, this procedure 
may propeil\^ be said to attain the dignity of a right. Tiiat is to say, 
it is so ingmf ted on the common law as to be an essential part thereof. 
But this is not true of the oivU law. The common law beloujzs to the 
Anglo-Saxon race. It is the creature of their civilization. OBnturies 
of adherence and devotion to its teachings has given it the character 
of ri<|htpousness, if not of right. 

The guaranty of trial by jury dates back to Magna Charta, and. with 
an Anglo-Saxon, no right need seek other source for its vindication. 
But the Latin races can assert no such title. Whence their claun to 
the rights secured on Runny mede and guaranteed hy Ma^a Charta? 
Their adherence and devotion has been given to the civil Taw. If the 
manifest result of attempting to administer justice by jury trials would 
be to defeat the purpose and deny the right of justice, is the sovereignty 
which is bound to sustain tlie right to justice. ))ound to rely on trial by 
jury ^ Must tlu^ substance be saei'irieed to preserve the shadow? 

The conunon law did not attach to the territory accpiired by the 
United States in the late war, upon the act of acquisition. The ci\"il 
law continued in force, as it did for a time in the territory acquired 
by the Louisiana purchase, and in a portion of which territoiy it 
remains in force to-dav in modified form. If the rules of the conunon 
law are to become of force in territory acquired by the United States. 
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ill which territory the civil law had prevailed prior to the acquisition, 
the change must be accomplishea by Cuiigrcs.s or governmeiiLal 
agencies authorized by Congress to take such action.- (See authorities 
hereinbefore cited.) 

In Thoiiipmn v. Utah (170 U. S., 348, 346) the court, speaking by 
Mr. Justice Harlan, say: 

That the provisions of the Gonrtitntion of iJie Uiiite<l States relating to the ripht of 
trial hy jury in ^^nitnat common law apply to the Tt^rritories of the United States is 
no longer an open c^ueHtiou. ( Webster v. Reid. 11 How., 4()0; Amerimn Publishing Co. 
V. ^fefcw, 166 U. 8., 464,468; Springvme v. 7*Aom<w, 166 U. 8., 707.) 

In view of the provisions of section 18Ui, Revised Statutes of the 
United States, and tlic special acts of Congress, hereinbefore referred 
to, whereby the Constitution and laws of the United States not locally* 
inapplicable are extended to the Territories, the declaration quoted is 
incontestable. 

The case of Wrlsfrvw Reld (W How., 437, 460), decided in 1850, 
arose in the Territory of Iowa. The court, speaking by Mr. Justice 
McLean, say (p. 4t)0j: 

The organic law of the Territory o{ Iowa, bv express provision and by reference, 
extended the laws of the United States, incliuUng the Ordinance of 1787, over the 
T^iitory, 00 £ar as they are applicable. 

The act of the Territorial legislature involved in Wihxter v. !d 
prohibited tnal by jury in matters of fact involved in cases of a cer- 
tain character. For the reason set forth in the above quotation, the 
court held, as to the act of the Territorial legislature, that — 

In this respect the act is void (p. 460) . 

RnpioUI.^ v. JJu'drd Stated (98 U. S., 145) was a criminal action aris- 
ing in Utah roi ritory. In that case the court say (p. 154): 

By the Constitution of the United States (Amend. VI) the accused was entitled 
to a trial by an hnpartial jury. 

This case was decided in 1878. The net to establish a Territorial ^o\- 
ernment for Utah September 9, 1850, chapter 51, section 17, 9 Stat., 458, 
provided — 

that the Constitution and laws of the United States are hereby extended over and 
declared to be in force in said Territory of Utah bo far as the eame or any provisioii 
thereof may be applicable. 

A subsequent statute made specific provision for trials by jury in the 
Territories. (Act of April 7, 1874, chapter 80, 18 Stat, 27.) Section 
1 of said act closes with this proviso: 

Provi'hd, That no party ha->) bin a or shall be deprived of the right of trial by jury 

in ca.«es cognizable at comiuou law. 

The case of American Pid^Uahmg Co, v. Flnher (166 U. S., 464), 
decided in 189f), was a common-law action originating in the Territory 
of T'^tnh. The court held that litigants in con^mon-law actions in the 
coiiils of that Territory had a vigfht to trial l)v iurv. 

Mr. Justice Brewer, in delivering the opinion of the court, says 
(p. 466): 

Whether the seventh amendment to the Constitution of the United States, which 
provi<le.« that " in suits at common law where the valne in controversy shall exceed 
twenty (lollarn the ri^rhtof trial by jury^^hail )>(^ preserved,'' operates eiTjmtpno vi^^ 
* to invalidate this statute may be a matter of dispute. 
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He then reviews the decisions and the acts of Congress of 1850 (9 
Stat, 458) and 1874 (18 Stat.. 27), above referred to, anddetermines the 
case as follows (pp. 467-468): 

Therefore either the seventh amendment to the Constitution or these acts of 
Congress, or all tf L'^ ther, secured tn every litifrant in a common-law actioiiinthe 
courts of the Ten itoi y of Utah the right to a trial by jury. 

The court further held thnt the seventh amendment required una- 
nmiity in finding a verdict as an Cbaential feature of trial by jury in 
common-law cases. 

The rule so announced was adhered to in Springville v. Thomas (166 
U. 8., 707, 708.) 

The case of Uallan v. lT7/.«fo» (127 IT. S., 540) involved the right of 
a trial bv jurjr in a criminal proceeding had in the District of Columbia. 

In delivenng the opinion of the court, Mr. Justice Marian says 
(p. 647): 

It is contended by the appellant that the Constitution of the United States secured 
to him the right to be trien by a jury, and, that riirht having been denied, the police 
court was without jurisdiction to impose a fine and to order him to be imprisoned 
until such fine was paid. This preem quetHon is now, for the first time, presented 
lor determination by this court. 

«♦»»*♦« 

The rontention of the Government is that the Con?ti(u(inn does not require that 
the^hght o£ trial by jury shall be secured to the people of the District of Columbia 

Regarding the position taken by the Government, Mr. Justice Har 
Ian, continuing, saj^s (pp. 548, 549): 

Upon a careful exairiiiiution of this position we are of opinion that it c&n not be 
sustained without violence to the letter and spirit of the Constitution. 

The learned justice then discusses the use of the words "crime" and 
''criminal prosecutions" in the Constitution and amendments, and the 
provisions regarding trial by jury^ and arrives at the conclusion that 
the pro\nsions regarding trials by jury were inserted for the purpose, 
as stated by him (pp. 549, 550): 

to have been the supreme law of the land, and so far as the agencies of the General 
Government were conoemed, a full and distinct recognition of those rules, as involv- 
ing the fundamental rights of life, lil)erty, and property. 

Conceding this to be tnio, is such right of a higher character than 
the right of representation in the body empowered to impose taxation i 

Is not trial by jury" a method of procedure in courts established 
and muiiiUiined tor the purpose of securing the due administmtion of 
justiciBf 

We have seen that the Supreme Court have always adh(M od to the 
doctrine that Congress in establishing courts in the Territories and 
conferring jurisdiction thereon was not bound by the provisions of the 
Constitution rogurding the judicial powers of the United vStates. Is 
Congress bound by the provisions regarding pi'ocedure, and free as to 
the character and jurisdiction of such courts? 

Continuing, Mr. Justice Harlan says (p. 550): ^ 

There is nothing in the history of the Constitution or of the ongmal amendments 
to justify the assertion that the people of this District may be lawfully deprived of 
the benefit of any of the Constitutional guarantees of life, liberty, and property, 
especially of the privilege of trial by jury in criminal caees. In the draft of a consti- 
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tution reported by the Committee of Five on the Oth of Aiitrii>^t. 1787, in the conven- 
tion which fmmed the Constitution, the fourth section of Article XX reati that "the 
trial of all criminal offenwes (excej)t in caeoH of impeachment) »;ha1I be in the States 
where they shall be committed; and shall be by jury." (1 Elliott's Deb., 2d ed., 
22y.) But that article wiig, by nnanimnus vote, amemknl so as to read: "The trial 
of all crinn-ri (cxi:ept in cases of inipeacluuent) shall be by jury; and such trial shall 
be held in the iState where the said crimes shall have been conimitted; but when not 
committeil within any State, then the trial shall be at sudi place or places as the 
I^ifilature may direct." (Id., 270.) The object of thua amending the section, 
iHU'. Madison aaye, waa " to provide for trial by jury of ofienees committed out of any 
Stote." (3 Madison Papers, 1441.) 

« 

But does not Mr. Madison refer to iHals had witMn. a State of 
offenses committed without the State d That the conrention consid- 
ered the provision as applying to tiials within States of oflenses so 
conmiittea se(>nis npparcnt from the proooedhigs had with reference 
thei-eto, set forth in d Madison Paper:^, Idbi), as follows: 

Article 3, section 2 (the third paragraph). Mr. Pinckney and Mr. Gerry moved to 
annex to the end, "and a trial by jury phall be j)reserve<l as usual in civil cases." 

Mr. GoRHAM. The constitution of juries is diffeixint in different States, ami the trial 
iteelf is usiud in differrat oases in different States. 

^Ir. Khi*r tirpfCfl the s-amo objections. 

General Pinckney altju. He thought such a clause in the Constitution would be 
pregnant with embarrassments, 
m motion waa disagreed to nem. con. 

Continuing, the opinion states: 

In lieynolds v. United fbtatea (98 U. 145, 154) it was taken for granted that the 
sixth amendment of the Constitution secured to the peoule of the Territories the 
ripht *>f trial by jut*}' in criminal iiroseenti<»n.-5; an.d it liaa been previnns-ly held in 
Webster v. lieid ill Uow., 4U7, 4ti0) that the seventh amendment eecure<l to them a 
like light in civil actions at common law. We can not think that tiie people of this 
Distri(;t have, in that regard, less rights than tiiose accorded the people of the Terri- 
tories of the United States. 

The act of February 21^ 1871, establishing a government for the 
District of Columbia, provided as follows: 

Section 84. * * * And the Constitution and all the laws of the United States 

which are not locally inapplicable si sail have the same force and effect within the 
said District of Columbia as elsewhere within the United states. (16 Stat., 426, 
chap. 62, sec. 34.) 

The right of trial by jur^', howe\'( r high its character, is aii iu quired 
right, not an inherent one, such an life and liberty. If it is acquirod 
by and through the Constitution, it can not be acquired where the Con- 
stitutiou is not in force. If the right of trial oy jury in the Terri- 
tories is derived from the Constitution, the l i^^ht was in abeyance until 
Congress extended the Constitution over the Territory. (See authori- 
ties Hereinbefore referred to.) Would notta like rule apply in the 
instance of the District of Cohmibia ? 

If the rioht of trial by juiy is one of the inherent rif^hts of man, it 
would seem that one of the States in the Union could not properly 
deprive him of it, and if such deprivation was attempted the General 
Govermnent would protect a national citizen in the assertion of such 
right The Supreme Court of the United States has expressly held: 

A trial by jury in suits at common law pending in the State courts is not a privi- 
ly© or immunitv of national citizenship which the States are forbidden by the 
fourteenth amendment of the QonstituUon of the United States to abridge. ( Walker 

V. SaiLvmd, 92 U. S., 90.) 
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And in criminal cases the holding of that court has been: 

The fifth and i^ixth nrr i ndmenta to the Constitution of the United States (relatiii|C 
to criminai profiecutionti) were not deeigned as limits upon Stote governments. 
TaMdl T. Omummtoniftft, 7 Wall., 321. 
Sarron v. The City of BaUinwn, 7 Pet., 243< 
Fox V. Ohio, 5 How., 434. 
Smith V. Maryland^ 18 How., 71, 76. 
WUhenY, BudOe^, 20 How., 90. 

In those caseb the court hold that the liniitations of the Constitution 
apply to Fedeml courts only. An lias already been shown, the Supreme 
Comt of the United States sustain the doctrine that courts created in 
Territories are not Federal courts, although created by Congress or by 
virtue of authority conferred by Congress, and are free from the 
restrictions and limitations of the Constitution. By parity of reason- 
incr, a like rule would be applied to courts established by Congress in 
our newly acquired island possessions. 

If the right of trial by jury was acquired from a source antedating 
the Constitution, ruuuing through all the history of the Anj^lo Saxon 
race, recognized, but not created, by Ma^na Charta, part ancTparcel of 
our civilization and racial inheritance, a different question is presented, 
for the right then becomes one guaranteed by laws higher than the 
Constitution, and the right to claim such right is to be determined b}" 
the same higher laws. Tested by the requirements of these highel* 
laws, the rights of the citizens of the District of Columbia are as far 
removed from those of the Latin races in the Philippines as are the 
degrees of longitude marking their geographical locations. 

IV. 

THE CONSENT OF THE GOVERNED. 

All powers of all trovernments rest upon the allegiance of the people 
oyer whom the irovernnient is instituted. Without allegiance there 
can be no government. Alle(>"iance must not be confounded with 
citizenship. Allegiance lies back of citizenship. The theory of our 
form of government is, that allegiance is createa by the consent of the 
individual; while citizenship is created by the consent of the sover- 
eignty. That is to say, allegiance originates with man, citizenship 
with the government. 

The word '*allecfiance" is derived from the Tjatin allifjare^ to bind 
to, and means the tie which l)inds the individual to the l'^^ ornment. 

Acquired allegiance is that binding upon a person who was born an 
alien, but has been naturalized. 

Local or actual alle^nce is that which is due from an alien while 
resident in a country m return for the protection afforded by the gov- 
ernment. 

Natural allegiance is that which results from the birth of a person 
within the territory and of a sire acknowledging allegiance to the 
government. (Kent's Com., vol. 2, 42.) 

Allegiance may be an absolute and permanent obligation or it ma^ 
be a qualified and temporary one. The citizen owes the former to his 
government until by some act he distinctly renounces it, while the 
alien domiciled in the cotmtry owes a temporary allegiance continuing 
during such residence. (Cariide v. United StateSy 16Wall., 147, ld4.) 
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Under the feudal law the theory prevailed that a person was bound 
to give ftlleij-iaiH'e to the overlord on whos** estate he was l)or!i. and 
through his overlord to the king, niid through the king to God. 
This wti.s predicated on the theory that kings ruled by divine right, 
and that through him such right deecended to the overlord. There- 
fore such allegiance was a duty imposed by the fact of birth, was as 
binding as allegiance to God, and could not be avoided except with the 
consent of the overlord and the king. From this arose the system of 
vassalage, under wliieh men were belie\'(Ml to be attiiclied to the soil on 
which had occurred the aci ident of their bii-th. At tlie time the 
eaven of independence was fermenting the spirit of revohition in the 
American colonies this fundamental dogma of the feudal law was an 
accepted doctrine. The Tories advanced it in opposition to the argu- 
ments for independence. The advocates of independence for the col- 
onies met this api>eal by a direct challenge of the divine right of kings 
to command allegiance, and thereby secure the power to rule or gov- 
ern. Th(\v insisted that a man had the right to dispose of his alle- 
giance as he saw lit. If a man wanted to opcTily or impliedly acknowl- 
edge allegiance to the King of Great Britain he could do so, and if he 
saw fit to transfer his allegiance, with its attendant power, to another 
sovereignty, he could do so without securing the permission of his then 
sovereign. 

The fundamental idea of the Declaration of Independence is a denial 
of the divine right of kings to rule: that is. that kings denved their 
claims to the allegiance of the governed from God. I lence the declara- 
tion that governments deriv^e their just powers "from the consent of 
the governed.'' This was a st^irtling doctrine in those days. So 
deeply rooted was the idea that kings ruled by divine right that it was 
not to be overturned by the mere declaration of a contrary doctrine, 
however true. The new doctrine was not universally accepted, even in 
the colonies. Therefore, to secure the adherence of t hose who rejected 
it and the acquiescence of the other nations by whom recognition was 
desired, the Declaration of Independence entered into an elaborate 
defense of the proposed change of allegiance by setting forth the 
many acts of wrongdoing by which the transfer of allegiance was jus- 
tified upon the ground that the Ring of Great Britain had forfeited 
his divme right, if such right ever existed, and that by reason of said 
forfeiture the people of the colonies 

are abaolved from all alli giance to the British Crown^ and that all political connection 
bet ween them and the State of Great Britain is and ouglit to he totally dissolved. 

The derivation of powers from the consent of the governed pro- 
claimed in the Declaration of Inch^pendence refers to that storehouse 
of all the powers of all governments, the allegiance of the people con- 
stituting the body politic. The declaration that this allegiance must 
be conferred by tne consent of the governed and could not be required 
by divine right was a direct blow at the foundation stone of the feu- 
daX system and the corner stone of all governments then existing. 

Attention is directed to the fact that the Declaration sets forth that 
it is "the just ^?wr^T.?" which are derived. The Declaration did not 
mean when uttered, and does not mean now, that after said powers 
are acquired their sul).-( (|iient exercise in the matter of enforcmg 
laws created pursuant to said powers should be regulated by the 
caprices of the governed," as, for example, that judgment in a crim- 
inal action can only be entered by the consent of the accused. 
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The existence of this distinction ena])le(l the Groveniment of the 
United vStates to deny the right of rchellioii. 

The siR-cessful conduct of the Kevolution established in our country 
the principle that the right to transfer his allegiance without the con- 
sent of his sovereign is one of the inherent rights of man. ^ Bat when 
the founders of this nation eame to exercise this right the ideas of the 
feudal system were so Ingrafted in the minds of the people that invol- 
untarily, no doubt, the general plan of the system was preserved, 
although moditicd to conform to tb(' vital principle of the new doc- 
trine. A sovereign State was substituted for the over-loid as the pri- 
mary recipient oi" tlie tdleo iance and a con federation of States for the 
king. The Geneial Government or confederation of States was, how- 
ever, more like an elector than a king. The central idea of the confed- 
eration was that all^iance was given and was thereafter due to the 
individual States, and the General Government must look to tlie States 
for the allegiance of the people. As citizenship is based on allegiance, 
it followed that to the States belonged the authority to conftM- citizen- 
ship. When the Constitution was adopted and this Government estab- 
lished, this idea that tlie allegiance of the people was primarily due to 
the State was not eliminated. In the course of time it proved a bitter 
heritage. The idea that a man's allegiance was due to the State from 
which he derived his citizenship was the shibboleth of the rebellion 
which plunged this nation in civil war. 

Brought to a realizin^r sense of the dangers of this doctrine and the 
couditions nnd institutions constructed thereon, tlie nation changed 
the rule In liie ado]^tion of the fourteenth and fifteenth amendments 
to the Constitution, the purpose and effect of which are to confer 
allegiance upon the Geneml Goveniment and enable the General 
Government to reciprocally confer citizenship. 

The doctrine that a man could transfer his allegiance without the 
consent of his sovereign being accepted by the United States, our 
Government proceeded to enact naturalization laws in hannony with 
said doctrine, and asserted the correlative right to a< i (»j)t the transfer 
of allegiance without the consent of the previous .suvereign. The 
nations of Kuiupe, founded upon the feudal system, rejected the doc- 
trine and denied the right of tne United States to enforce and practice 
it and continued to assert sovereign powers over prior subjects who 
had made mrh tnmsfer. This led to the war between the United 
States and. Great Britain in 1812. The continued adherence to this 
doctrine has involved th«^ Ignited States in almost ceaseless diplomatic 
correspondence with foreign nations. 

The statute 3, Jac. 1, chap. 4, provided that promising obedience to 
any other prince, State, or potentate, subjected the pei^son so doing to 
be'adjudged a traitor, and to suffer the penalty of high treason. 

In respect to the naturalization law of the UnitecfStates, passed in 
1795, Lord Grenville wrote to our minister, Buf us King: 

No British subject can, by mch a form of renunciation an that which is prescribed 
in the American hnv of nufnmliration, divost himself of his allegiance to his sover- 
eign. 8uch u decluration ol renunciat ion imxde by anv of the King's subjects would, 
instead of operating as a protection to them, be l onsiclenxl an act highly criminal on 
their port (2 Am. State £ap., p. 149; FUch v. mher^ 6 Hare, p. 61.) 

The right of exp:iti Iation was the subject of an elaborate opinion by 
Attorney-General Gushing in 1856. Therein he said: 

The doctrine of al)eolute and perpetual allegiance, the root of tlie denial of any 
right ol emigration, is inadmissible in the United States. It was a matter involi^|i 
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in and Ft'ttle«1 for us by the Revolution, which founded the American Union. .(80pw 
Atty. Geu., p. 139; 9 Op. Atty. (ien., p. 356; Atty. Gen. Black.) 

Tho right of expatriation was declared b}' Congress to be a natural 
and inherent one, in tliis country, by act of July 27, 1868. (15 Stat 
223, chap. 249; sees. 199U, 2000,' Rev. Stats.) 

While the (jovernment of the United States is thus firmly committed 
to the doctrine that its powers resting on allegiance are deriyed from 
the consent of the goyerned, it does not require that such consent shall 
be evidenced by individual declaration, excepting when it decides to 
confer citizenship by naturalization proceedings. Ordinarily the con- 
sent to alloo-ijincc is prcsmiied from tiio fact of i t\>^idonce in the country 
and participation iti the protection and other l)enehts of organized goy- 
ernment. This rule is applied to llie native-born inhabitants as well 
as the inhabitants of newly acquired territory. In regard to this rule 
Halleck's International Law aays (vol. 2, sec. 7, p. 475, Third ed.): 

The transfer of territory establiahes its iuhabitaats in sucli a position toward the 
new soyereigntv that they may elect to become, ornot to become, its subjects. Their 

obligations to the formergovernment are canceled, and they may, or niav not, l>ecome 
the Hubjects of the new government, aceordhi^ to their own choice. It they remain 
in the territory after this transfer, they are deemed to have elected to become itti aub- 
jects, and thus have consented to the transfer of their alliance to the new sover> 
eipnty. If they leave, liinf nnhno rrvertendi, they are deemed to ha\ e elected to con- 
tinue aliens to the new bovereigiity. The sUUm of the inhabitants of the conquered 
and transferred territory is thus determined bv their own acts. This rule is the most 
just, reasonable, and convenient which could be a<loi)t 1 It is reasonable on the 
part of the conqueror^ who is entitled to know who becume his subjects and who 
prefer to continue aliens; it is very convenient for thoee who wish to become thesnb- 
jeets of the new State, and is not unjust toward those who determine not to become 
its subjects. According to this rule, dornidJe, as understood and defined in public 
law^ determines the question of transfer of allegiance, orrather, is the rule of evidence 
by which that question is to be decided. 

Turning to the treaty of peace with Spain (1898), we find thai Article 
IX provides as follows: 

S|»anish subjects, native of the i>enin8ula, residing in the territory over which 
Spain by the present treaty relinquishes or cedes hw sovereignty, may remain in 

such territory or may remove therefrom, retaining; in either event all their rights of 
property, including the right to sell or dispose of such property or of its {troceeds; 
and they shall also have the right to carry on their industry, commerce, and profes- 
sions, being subject in resr|ect thereof to such laws as are applicable to other foreign- 
ers. In cnse they remain in the territory they Tnay presf-r\ *' fhf-ir allesriance to the 
Crown of Spain l)y making, before a court u£ record, wuhm a sear from the date of 
the exchange of ratifications of this treaty, a declaration of their decision to pre«er\"e 
snch alle^ianee: in default of which declaration they shall be held to have renonnced 
it and to have adopted the nationality of the territory in which they may reside. 

The dvil rights and poUtical status of the native inhamtantsof the Tenitories hereby 
oeded to the United States shall be detennined by Congreee. 

Clearly, by this stipulation, the United States not only recognized 
but guaranteed to their furthest limits the rights embraced in the 

broad term "the consent of the governed. 

If in time to come a resident of said territory desires to withdraw 
bis ullegiauce and bestow it elsewhere, the United States accord^s him 
the libert3% requiring only that if he remains w ithin its jurisdiction he 
shall consent to the due observance and administration of the laws of 
the land. 

This would be the rule in Arcadia and will probably not be super- 
seded by the millennium. v 
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CITIZENBHIF. 

Citizenship Is not a necessaiy resultant of an acknowledomont of 
allegiance. Citizenship is not a price paid by the United States for 
the allegiance of men. The correlative of allegiance is protection. 
{CcurUde y. United States^ 16 WalL, 147, 154:.) There are many 
persons within the jurisdiction of the XJnited States from whom alle- 

fiance in t^ome forai Is due who are not citizens of the United States, 
lanv soldiers iji our Armv. sailors in our Navy, seamen in our mer- 
chant marine, travelers, temporary sojourners. Indians, (^hinoso. con- 
victed crimiiuils. and, in another and limited sense, minors and women 
• belonf? to this class. 

The celebrated case of Martin Koszta illustrates the obligations of 
the United States Grovemment upon accepting a proffer of allegiance 
from an alien. Koszta came to the United States and took out his 
** first papers'' under the then existing naturalization laws. These 
papers contained a declaration of intention to become a citizen <if the 
United States and con-^isted of a renouneeinent of his foi'iner alK'i^ i-.nice 
and an acknowledgment of allegiance to the Government of the United 
States. \\'hile in Smyrna, Koszta was seized and placed in confine- 
ment by order of an Austrian official. The subsequent proceedings 
are desciibed by Justice Miller as follows: 

One of the most remarkable c^nsodes in the history of our foreign relations, and 
which has become an attractive historical incident, is the case of 5lartin Koszta, a 
native of Hungary, who, thougli not fully ii naturalized citizen of the United States, 
had in due form of law made his declaration of intention to Ix'come a citizen. Wlnle 
in Sniyiiiii he was seized by couuiiaiid of the Austrian consul-general at that place, 
and carried on board the liu.%m)\ an Austrian vessel, where he was held in close con- 
finement. Captain Inunahani. in command of tin- American slonp of war S^. Louis, 
arrivhi^ in jport at that critical j[>eriod, and ascertaining that Koszta hsu\ with him his 
natnrahsation papers, demanded hie snrrender to him, and was compelled to train 
his guns upon trie Anstrian vessel )i tVre his demands wore (•oin])lied with. It was, 
however, to prevent bloodshed, agreed that Koszta should be placed in the hands of 
the French consal subject to the result of diplomatic n^otiauons between Austria 
and the United States. The celt'])rat«d correspondence between Mr. Marcy, Secre- 
tary of State, and Chevalier Uulseman, the Austrian minister at Washington, which 
arose out of this affair and resulted in the release and restoration to liberty of Koszta, 
attracted a great deal of public attention, and the position assumed by Mr. Marcy 
met the ap]>roval of the country and of Congress, who voted a gold medal to Captain 
Ingrahani l*»r hi.s conduct in the affair. (In re Xeogle, 135 U. S., 64.) 

Citizenship under our Government is not a right inherent to all 
men. If it is, then b}- what right is it denied to an}' person a^)pl\'ing 
therefor? Why do we prescribe qualifications for naturalization. and 
deny the privilege to Indians and Mongolians if 

Citizenship is conferred by the Government. It carries with it 
great powers, rights, privileges, and immunities. Therefore the Gov- 
ernment oxfM rises its aiscretion in be^«(<)wino> it. A man can not confer 
it upon him.self of his own volition or bv his act of acknowledgiiiL)- 
allegiance to this Government. There are but two ways of acquiring 
citizenship in the United States: 

1. Compliance with the naturalization laws. 

2. Birth within the territory and allegiance of the United States. 
In Jm^. V. WUkms (112 U.'^S., 04, 101-102) the court, with refer- 
ence to the fourteenth amendment, say: 

This section conteimilates two sources of citizenship, and two sources only: Birth 
and naturalization. The persons declared to be citizens are "al! ]x?rsons born or 
naiamlized in the United States, and subject to the jurisdiction thereof." The evi- 
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• ..j"I^,r„ AOL '-v./^^i L^.'-f.t J.i"-il l.^t'r- 1. A. r, 1 1 Cjii*r '^ioJCtJjs- r%*isrr *i 

P'-i r..- .'.I ' '.. ..- z-'-" '- ''•".<- r. : ">.^ Tfr.,-^! "'ar-^ At 'llirr tizn»r «;■£ '■>?r"? 

Thift tTPAXy wirh Spain ^Pkri^. lV>«i diil CiX att«^mpc to natoxmlin tb^ 
iabahir^nt- of th*^ l'-lan«i- ■i^ -.-^.Tv-.i Wth- rr "r.^i Statesw On the cow- 
tnuy. it p."^ 'A*^i tiiat rhr- ♦ i . :i n jhL-* itnd pr»[iiioal *t**tw^i^ ciie iaiiftb- 

Ir : Uiei: o^n wtrofue ciiLzetk* uair by a a^pecilie act oi 

Atteniicn iiro trrtl lu t:*-e f;t« t that Lce p*rnJin^ bill for Hawai;, 
pr<>vUi'>n» n^ouJatin^r the naturaliiation of the mlHftbiteile 4 
said UiaDd-*, 

THE KICrHT or UyKESTKICTED ETTKT DCTO THE UNITED 0rA3tK8w 

Th^ irih;*^itanr- of r.n^- Ukifids ai;«iuirt:d >»y the L'mted S:iiie?i diirin: 
thf: \s»Xf. war witn r*pain. not being" eitizeos of the Uaited .>c«»tej^, do ikk 
poNnem the ricfht of free eiitr% into the United State!». That r^ht i 
Mypoftenanr to ritiz^oabip* Xbe ritrbt- of unmigiBtioo into the Uoitedl 
Scate»¥ the iiihaSiataot» of -^id are no inor^ than thoeeof] 

alien.' of the -^ry^*^- r?»<^-*^ f-omintf from fon^icfn Uind<. The Chinese re>i 
dent therein -iri^^ilutely exrUided iindpr the prori-ions of tk 

(;hin^»e extluaion acta- (The Chmesse Exclusion Case^ ISO U. i^u 

"i >ialay.4 a» well as the Cbinet^e or Moi^roiiaiis mav be debarred , 
OitainlTr?M> koe as the political draartment of thfe €k>TeniiDeiit 

elect to trf^t -laid Inlands %& being outi^iae the territorial bomidaries d 
the United States, the question of excluding r.hj* , tionable pezsonsor 
raee?* i.-* of ea-v -^An^'vm. The prodQct* of xhs- T^ rri^-*?^ hare v.o ^TetU*^- 
r!t'ht-« of entrt' int<^ rhf United States than hu\>' th^^ itihabitant.-. Tii« 
iaw-i of the United ^jtatea regulating commerce with that Territoiv 
have not ^x;en altered. Congress has not changed them, and certainlV 
the KxecotiTC acting alone can not do so and has not made the attempt 
V, j> rfonn such tinanthorized function. The laws re^ohitiiig" naviga- 
tion and coast trading in the Uiiitf d States have not been extended OTer 
«aid Territor\' and r-an not be without appropriate action by Coi^ieds. 
Kespectfolly submitted. 

Chas. E. Magoon, 
Law Officer^ Division of Itwular A,ffmr», 

The SfiCBETAKY OF W AB. 
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